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INTRODUCTION

1. The functions-of the Secu
Act 1989, riamely:

“(3) The function

and, inparticular,

B rxsronsE

rity Seivieg:are set oitt in's:1(2)(4) of the Security Service

tatended to overthrow _aruimdé?"min.e' pallzamem‘ary democracy by political,
industriol oF violent means.

(3) It shall also be
United Kingdon o
outside the British
(%) It shall also be
of police fortes;

dgencies inthe pre

the funttion of the Service 16 safeguard the wellbeing of the

Islands.

the finetion of ihe Service'to act in support of the astivities
the: Natzonal Crime Agency and other law- enforcement
véntion and detection of serigus crime”

1

‘Case Nos. IPT/17/86 & 87H

Claimants.

Respondents:

of the Serviee $hall be the. protection of nationgl. seeutily.
IS protection against thredls from espionage, terrorism and:
sabotage; fom: the activities of agenis of foreign powers and from actions

gainstithreiits posediby the actions-or intentions of persons
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2. It would be impossible to, Tulfil these finetions effectively without Covert Human
'Iiif;elli‘gence Sources. (“CHIS”), -also: known as agents. They are indispensable to ‘the
wotk of the Security Service, and thus to' its ability to protect the public from the-
range oficutrent threats, notably froim terrorist attackers.

3. Given the covert mitire of CHIS, and given the types of ‘péison with whom and
entities with which they have-relationships, they need to behave in: certain ways.and.
participate inl ceértain activities. Lii particular,they may néed to behave in 4-certain

way sither to obtain intelligerice in respect of a perticular thrcet [
B ] o so mainuain o R O s
N s s e reflected in §5

.of the Guidelines on the use of Agents who participate in' Criminality (“the

Guidelifies”), in which it is stafed that pelticipation in eriminality indy bé necessaty
“in order to secure or mainiain access to: intelligence thut-can be used fo save life or
disrupt. niore Serious criminglity, or fo enswié the dgent’s continued saféty, secuity
and-ability to pass such inielligence. The importance of acquiring intefligence.and of
protectinig;the GHIS who do $0 is scatcely capable of overstatement.

4. Asfothe criminal nature of any particillar.conduct, this will depend on the consfituent
elements-of the bffénce: Where mens rea is an element of the.offence, the CHIS sy
S

I . 15 o1 o comit e of RN

B <o they wiould lack the necessary intention |[NNNINSIEE.

5. However, on occasion the CHIS -will, or just as importantly may, be committing a

example:where the. CHIS intends to-commit fhe offénce in order to:maintain cover); or
because the offence. is oneof 'stnict,]i'abiﬁty-'—
N e oy of CHS o




partiejpate in such. crining

ity or: possible: criminality, “where necessary for the
¢ or the manitenaice of cover, i§-absolutely essentidl to. the
work-of the:Security Service. Without it, the Security Service could not effectively

acquisition of intelligenc

perforini its statutory funictions, with the. mest: seifous tonsequences for ratiotial

security..

. Thig-position wag kﬁOW'n-'!td Parliament when it:ehacted the Seeurify Service Act 1989
(see §§58-65 below). Morewerc,;; these are precisely- the soris .of public interest
considerations which firo: ecut'i‘ng'éuihoﬁties»may.l'egifimmelystake into account when.
consideting whether to prlsecute for such offences (see §§69-76 and §§79-80 below).

|

. The Security Serviee hJs accmdingiy developed detailed policies, ‘practices and
procedures in respect of L such cnmmal conduct (which-is, of .course, subject to the

Tribunal). These are addressed. in §§37~39
below. Ini ovetview; however, four: oijits bearemphasis.

oversight of thie Commissioner and

d dogs ot putport to, confet imimunity-from
Ction: o the power conferred by Parliament

. Firstly, the Secutity Service: does o
Crimindl Tiability, Fhis is|
under 5.7 of the Jntelligence: S’ekrvices
immunity: cotild -only- b

Guidelines, an “authoris;

1994 (ﬂnd of coutse’ any such:power to:grant
i conferred by Parligiment). As i§ set out in §9 of the
ation” “has e Jegal effect and-does not- confer on either. the
agent or thase. involved n’f the: authorzsatzon process any tmmunily from prosecution.
Rather, the am‘hansatzari will be' the
decisions should the criniinal activity
body, e.g the police or .!hk;pro.s‘e'

Service's éxplanation aid justification of its

fthe agent come under serutiny by an external
authorities; In purticuler, the duthorisation:
process gnd assoeiated i cards may forny the baS:S of represeéntations by the Seivice:
to the proseruting: auxharzfes that: proseaufmn is nat in the publicinterest.”

!

But this ¢riticism has
tion” i$ riot, atid eansiof be equated to, &
forbidden ’praleptzc graht of mzmumty” (as: per Lord Bingham, R(®r etty) v DPP
[2003] 1 AC 300, §39).] Tt does. not Hinterfere with the statutory prosecutorial.
funiction™ of the DPP ot the roles of the Lord Advocate or Public Prosécution Service:

3

po foundatien v law; si
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e
in Northern Ireland (“PPSNI™), ¢ontiary ‘to §4 of the Re-Amended Statement of
Grounds (“RASG™). Moréaver, opting to firn a blind €ye to the realities of CHIS
reporting ‘would operafe to the:detriment and unicertainty: not only of CHIS butalso.of
all thiose with whoni thiey intérat. In the Réspondents® subimiissiofi, this would not be

a proper, approach for Goverment to tdké, when it is sending people.out into the

field, — for-the greater public good..
e

" The redacted
text relates to
the Claimant's
complaint (§ 3,
RASG) that the
victim is not

notified of an

"authorisation”
"

a. ‘The:ctifinal conduct will invariably be known to the Sol orvictii

‘Similarly; :in the case, posited by the. Claimants, -of crime. being perpetrated
against an inocent victin, that victimh would know about it.

& Moreover, the Security Service. works. yery: elosely with the ‘police in its. connter-

‘terrorism operations. This is reflected i §19 of the Meniorandum of Understanding for
England and Wales, whxch provxdes ‘that: “in’ most Security Service-Ted - -intelligente
‘investigations, whether it is intended or antivipaied that the operation. will result in
prosecution br dzanmon by sore other means; a pelice:Sentor Investigating Ojj“ cer (SIO) is
appointed of an:early siage:™
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11, Thitdly, the: Security: SerLic'e‘ does-not purport to: “authorise” breaches; by it; of the

European ‘Conyerifion on| Humaii Rights, as implemétited by the Harma Rights Act

1998 Indeed, it positively seels not to breach its obligations under the Convention.

Thie. Security Service subhnts that e ,pohcy and practice ehsyres that this is: the. case

{as is supported by a rew(ew of the actual Participation. in’ ‘Criminality {(*PiC”) fomns,

considered below). Gn ,an. allied ‘point, the Claimants have repestedly sought to
: s ] _

réquire the Security Servics to state, in open court, the precise limits of the sert 6f

erjminal conduct which|

-the law is not secret;

privileged position ih that

12. Fourthly, and finally,, fo

tegard

o kopvg e Loy sccit. [

it s Teadily ascertainable; and fhe-Securify Servies is in no

- the purposes of this. litigation the Security Service has

reviewed all available Pi¢C foims:sincé October 20600 —
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A i s st e ek v

vt e s o

)
provided the Tribunal with indices’ of all those :P'iés;%—
P S R 1 . vclov 1

post:May 2013 PiCs, which have'been reviewed by Connsel'to the Tribunal (“CTT™).

I 71:c consequence s fhat the Tribunal has-an

exceptional degree of familidrity with what-the Security Service is actually doing; In

the context of the Cenvention grounds of ¢hallengé (Grounds 5-7), the Reéspondents
propose that Counsel to the, Tribunal might wish to select:a small number of those PiC
forms, which ¢ould then b the subject.of détailed corisideration by the Tribunal. This
would allow for the case-spesific -complexities of each. individual instance of
“authorisafion™ to be-¢onsidered, which the Respondents consider will be more useful
than. reasoning by reférence to hypithetical scendrios. Finally, agaii, the Resporidents
acknowledge that the Claimanis wish to be told in OPEN .of limits 1o the offences

which may be “authorised”.

13. With those four points in mind, and as developed ih détail B@ldwg the Respondents
resist the Claimants* challenge-in its entirety. In-summary (and in response to- §15,
RASG):

a, Ground 1: The Claimants coniend that “a secref policy with oveisight
puisuaiit to d secret divéction is not in decordance with law for the purposes
of Conventiors rights.™ (§15(g)). To the contraty, the underlying conduet is and
was widely known and entirely- obvioys. Tt is a paradigm example of an
activity which a Teasonable person would widerstand as Falling within the
basic. funetiors of the Security Servide: Further, thére aie references fo it in the

public.domain. There was and s noneed for any more specific signposting.
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‘Ground 3: The C

Ground 2: The G
the adloption of @
adds riothing to G

aimants: ;dont?nd that the common law “Jikewise precludes.
secret-policy” (§15(b)). In the Respondenits” submission; this'
ound 1.

laimants :cantfend?‘ that the policy has ne.legal basis (§15(c)).
ggeht partmpanon m cnmmahty is necessary for flie

performance of the Security Service’s statutory functions. Parliament must

‘have .intended. to.

confer vires for that activity. Since there aré no. express

statuitory wotds-allowing fot imiiityto be prtited, o ofherwise 1o change
the legal characterisation of the conduct, or otherwise to override findamental

rights-or- prihciples,» ‘the. impIie‘é'I vires iiitist fiecessatily be fimited to condiief

|

Wwhich dogs hot do those things: In the Respondents’ submission, ‘the vires
extends to the pqliL:yadete.d by the Security Sexvice:

*d. Ground 4{ The CimmMS contend that “the policy is unlawful beeause .it is
inconsistent with )k‘e. statufory and constitutional arrangements governing the
reportiri; detection and prosecution of crime™ (§15(d)). This i unfouided: Tn
‘particular, the Security Service: does mot: “dispense” with the criminal law.. It

does not ‘confer

any kind of immunity mor does it purport. to make

prosecutorial decisions. As 6 goncealment, fheré- is no obligation: on. the.

Security Service

to mfcnn ille police or the CPS —

_ nior-is;there an Bbﬁgaﬁon to do so after the event, Finally, the
policy is not an unlawfual ‘intc‘lyfﬁ?re,ncé w;th the erimipal justice systems of
Northern Treland apd Scotland, '

e. Grounds 5.6 and 7: The Respondehts accept thiat:

i. The Security Service is:not. able o “authorise” activity which would:
constitute 4 breach, by it, of Astisles3, 3; 5ot 6 of fhie Convention (nor
indeed ofany other Articles of thie-Convéntion): Ground 7.

Oersight by thie Comiissiorier would not diséharge aity obligation for

& person arested.or defained to be brought promptly before a fudge or

other officer authotised by law to exercise Jjudicial power {as per

7
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Article 5(3)) nor would it constitute. the taking of proceedings by a

persen in order to have the lawfulneéss of his detention decided.

‘speedily by a court (a8 per Article 5(4)): Ground 5.
il Qversight by the Commissiener would not discharge any investigative
.obligations which arise unider Article 2, 3 and 5 of the. Coiivétition:

-Ground 6.

f. The question is therefore:whether, despite anpurpoﬂih_gm do so, the Security

Service does breach Convention tights in fhose ways. The Tribusal is invited.

to ¢onsider this qiiestion by reference fo g humber of PiCy selected by Coutisel

to-the: Tribunal, The context ofthe.activity will be of patamount importance.

wheti detertnining fie proper dpproach to'the tesponisibility of thie Stéte and to
the chardoterigation of the conduct,

‘THE, PARTIES
14, The parties are identHfied in §§8-13, RASG.

15: At the hedring .on 4 October 2(18; the President of the Tribunal indieated (and. the:
‘parties agreed) that this Is a case in which fhe quesfion of standing is intimately linked
with the merits and so should not properly bé determined as a threshold issue The
Respondents submit that the Cldimants Jack standing in respeot of their Human Rights
claims. The Claimants (or each.of them) are not “viciims®. They -cannot show that;
due to their personal situations, thiey are Fotentially at risk .of being subject to the
¢hallenigéd tneasures (applying the test in Zakhargv v Russia (2016) 63 BEHRR 17,
§171, as adopted by -the Tiibunal in- Human Rights Watch v Foreign and
Commonwealth Office [2016] UKIPTrib157165-CH, §46), Put shorily, the Claimants
:are four NGOs, whose personal sifuations-are.not such that they will be subject to any-

Agent’s participation in- eriminality. They are neither co-conspirators or criminal

-actors theiiiselves, nor dre they, by virtie of their personal siftiations, at Fisk of being

-victuns.of relevant crime.

* Transctipt, p-3G-p.5D
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FACTUAL AND STATUTORY BACKGROUND
16. §§17-22 RASG ate admitte

17..§23 is ‘admitted, save-that the patailel whick: the Cliimants seek ‘to. draw with the:

d.

Consolidated Gidanice” i3 napposic. IR

18, '§§24- 26-4re adiiitted.

19..§27 is admitted, save that
18 Degember 2017 relate
per s.67(4) RIPAJ. The
submtissions of counsel

th Respondents emphasise that the Tribunal’s decision of

| -only to Whether the claims.were frivolous or-vexatious (as
Tribnnal did not defenmine standing (conttary to the

for ‘the Claimants &t the hearing on 4 Ogtober 2018 that

Tribunal had alredady givena “pr:elé’mind;y,p,rzat final; ruling on standimg’”).

20, §28 s adinitted, save for the comment “ficed. with the. praspect of defending the
proceedings” 1o the extent that this implies that, had<the proceedings been struék out;:

the Prime Minister-would

hot tiave disclosed the direction..

21..§529-30 are-admitted, save that the 20'14 Direction replaced’ an earlier non-statutory

direction made: on27 Now

“In the disaﬁm;ge

ember 2012, 1t stated that:

of their function to protect natidnal securily, the Security

Service hias g longstandivg policy for their dgent handlers to.agree 1o agents:

participating in

crime, in - cireymstances where it is. considered such

Fvolvement is 'néceSsa?ja and propertiondte ‘in providing or mainiaining

acgess to mtellzgeifce fhat wozdd allovy the disruption of itore serious crimes.

or fhreats, 1o natiehal secur rgy - Ewould t‘zfce. you ld keep the application of

s Consolidated Gmdance
Déterition .and B1terv1eng ‘of

10, Tntelhgence Officers. and Service Personnel on. the;
Detainees Ovetseas; ‘and on the Passing and Réceipt of

Intelhgence Relating to. Detainees|(uly 2010)

Transeript, p:4D
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this policy under review with respect to the. necessity and proporiiondlity of
authorisdtions and.io consider sﬂﬁc;‘:z related-issues as yoi find appropriate, ...
T'would be grateful if you eould include such matters inyour annual report-or
otherwise bring issuesto-my dftentibn..For the avoidance of doubt T should be
-clear that sich oversight would not provide endorsemént-of the legility of the
policy; youweuld not be asked to provide a view onwhether any particular
case: should-be referred to. the: praseciting authorities; and your ovérsight
would not relale to.any fufive consideration given by prosecuting-authorities
to authorisations sheuld that happen.”

22. As to §31, the Respondenits accept-that, until the publication: of the, Third Dirsetion o
I March 2018, the Commissioner’s oversight of the'policy ' was not avowed. It pleads
further to this iSsue under Grounds 1 and2 below,

23.§§32-48 RASG relate to “fhe operation. of the policy and the: oversight vnder the
Third Direction”. It is apparent from these paragraphs that'the Claimants are aware.of”
critical aspects. of the Tegime. In particular, they are-aware of: (<) the nanire of the
publig interest which isserved. by.the.conduct, namely the-acquisition of int_glligence
(and the protection of CHIS) (§38, RASG);. (b) the fact thaf the ciiminal conduet
reniding-criminal dnd that-no irmiurity i, or oould be, offered (§39, RASG); (c) ths
‘fact that there is fio requirernent on the Secusity: Service fo disclose the criminal
.conduet-to the police, CPS, PESNI, Lord Advocate:or similar body, e

_(§ §40 dnd 41, RASG); and (d) the oveisight provided by the

Commissioner (§§45-48, RASG).

24. There 4re various issues in §§32-48 RASG, with regard to fhie acouracy of those

patagraphs, as follows,
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by the Security Service of

28. As'to §40(a), the Resporid

For the- avoidance: of doubt, the

Respondents accept thatj’ii:c Secmty S:fé,nr_ic;a is not able 10 “authorise” activity which
would constitute a breach by it of the: Convention. The Respondents, aceordingly
confirm that:the. Guidelines do niot authorise conduct which-would constitute. a breach.

‘Conveiition riglits.

lents’ position on the proper application of 5.5 Criminal Law

Act (Northern Treland) 1967) is:ds set out in. §§84, 88-89 below).

29..As'to §40(b), the ciation:

to redaction of viords jin the QPEN version of the repott. The complets text is: [l

s set out by the Claimants are by necessity.incomplets; due

pil
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30. As to §41:

& The Meémbrandum of Understanditig -with the CPS for. England and ‘Wales

doés not specificlly coneeth. agent participation in eriminality. [ et
paragraph 25 of

: the
. Memorandum
: of
H Understanding,
> which sets out
the
circumstances
where there
should be
consultation
with the CPS "
. The CPS are aware of the Guidelines. The'DPP was provided 'with a copy on
3% September 2012.
31. Aste §42, so far as Northern Ireland is.concerned:
& Théfe is 2 Protocol with PPSNI: Again, it does not specifically coneetn agert.
participation in criminality. Unlike the Mol in England and Wales, it doesnot
gontaifs any express Telérence to “aithorised” oriminality. -the
Security Servieé would ddopt 2 similar approach in comparable §ituations in
Notthemn Irelaud to that set outin §25.0f the MoU for England and Wales.
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¢, The PPSNI is )

e of‘the existerice.of the Giridetines.

32..As 10 §43, so far as Scotlarnd #s concerned:

a. ‘There is 2 Memorandum of Understanding with the Crown Office and
Procurater Fisedl |Service: Agdin; it doés nét specifically ¢oncern agent
pasticipation. in criminality. Unlike the MoU'in England and Wales, #does riot
‘contain any exptess. teferéﬁqeftd “autherised” criminality. -the"t
Security Sérviee-would adopt: 2 similar approach in comparable situations. in

Seotlarid to that set st inz§25;ofthe MaU'tor England and Wales.

¢. The Lord Advocate is tiow awareof the-existence of the Guidelipes.
33.As to §§43-44, it is wrong. fo. characfeﬁse the scope ‘of the polisies as “steddily
exparidivig .qver time”. AS @ ihatfer of Wites,. the ‘Security Seryice has power to.

“authorise” agent participation’ in ctiminality gcross ifs ‘statutory fanetions. As =

13
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matter of policy;. there were ‘previously two, -essenifially -contemporarneons, policy
documerits (orie.in respect of terrérism cases and ofe in. respect. of serious ctime);:
which were replaced ‘with :a single set of Guidelines. This is not indicative: of 4n
expension.of scope.

34. Asto §§45-48, the oversight-provided by:the Commiissioner hias beén effective. As the.
Claimarits: ideritify, the’ scope of thst oversight was specified if the letter from the-
Prite Minister to Sir Mark Waller dated 27 November 2012, which.is set outin §21
above. As tothe scope of that oversight:

a. As well directing him to consider the necessity and proportionality of
;a‘t;thqri_'séﬁqns,.ih'e Primme Minigter specifically dirécted him to consider “such
related issues.as you find appropriate” and 16 “include stich matters in your
annual. report or otherwise bring issues 16 my ditentipn”. Accordingly, the:
Commissioner was able ta, and ‘would have; indivated if there were systemic

jssues which concerned him

b. The feview of the nece§sity and proportionality of individual authorisationg

would of:ceurse allow for the Commissioner 16 aise-arly concerns in respect

of; for ekample, the naturé -of the particular offence which had been.

authorised.

c. As:to the direction that the oversight “would not provide eridorsement of the
Legality of the: policy”™, tlifs means that thie Security Service cannot rely on the
fact of oversight as:indicating that the Commissioner’s view is that the policy
is lawful. It does not tean that the Commissioner is preclided from: faising
any concerhs as to lgwitlness whicl he might have.

d. As te the ditection that the Commissioner “would not be asked to provide.a
view on whether- dny porticilor case should be refeired 1o the proseciting
authorities”, the: Commissioner would net be precluded. from an offering such

a view. He was merely:net asked to:provide one.

14.
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amopirmsesery

B o el s FPEIR

e. -As 10 the direction fhat ‘yazlr oversight ‘would: vt rélate 10 dny futyre
conisideration given by P"Oé‘.é,b‘z{?i&g duthorities should that happen”, this s a
correct indication of the "propier seope of ‘the Commissioner’s oversigh,
narmiely thet He could not -gve;isﬁe the decision-making -of the Dprosecuting
authorities, o |

35. Accotdingly, contrary to §45:47 RASG (and indeed §6 RASE), thie oversight &S set
ot in the 2012 Iettet is effective.?

'36. Fuither, as.set out in §48 RASE, where the Comimiissioner Has had coticerds with the
operation afid application| of the 'P‘Qlidsﬂi"’s ‘he Has made such concerns known to-the
Security- Service and corrective action has been taken. This démonstrates the
effeciveness of his oversight futiction;

37. Turning away from. the Claimanfs; baﬁe theé- Security Servies reéligs on its detsiled

policy, practice and pmceﬁmé In terms of writfen gvg}}i}; 'jmd procedure, exhibited 1o
the First Witness Stafement o‘f-were -the following key docunisrits:
a. the Guidelines. o

d. Chapter 5 of the. Leggal Comphan
in Gnmmahty‘ |

i

38. Asto Secunty ‘Service prac’ace thlS is set put ini-some-detail iy

Mims_%l

ce-Manual — Agent Rimnitig and Patticipation

§§- of the Second

i
|

7 Sotoo is the overSLght follc wing th

: rdirg; in 2014, to the extent thatthe:
to be construed by reference to the 2012 letter:

15,

seope of such oversight is propeﬂy
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d. Great: importance is attached to providing-appropriate training. for all those

involved with agent :runiing and agent participation.

. - = . . . [
coutse ineludes legal training on the: Humdn Rights Act 1998 &s well a§ a
detdiled briefing on how the Secutity Service approaches agent participation in.
it TR

are top-up‘courses every year, as well as aceess tp legal and policy guidance

39, The Respondetits further rely on the PiC-forms (both the indices and those: PiC forms
which have been disclosed):as the best evidenice 8fthe Security Service’s practice.

16
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GROUNDS
40. The Respondents address
deal with the various poin
§§49-114,RASG) as-and

GROUND 1: not.in accordance with Jaw — unsupervised conduit,. ¢ondict. subject to

“ae et

when théy-aré relevarit to'the grounds of challenge.

secret oversight and. conduct “authorised” in accordanée with unipublished guidelinés.

41, The Claiimants asseit that;

a. before 1. March 2018, when the ditection to the Commissioner was published,

-all oversighit of the policy and the application of the Guidelings was in seciet

‘and accordingly was not “in-a¢cordance with law” ot “prescribed by Jaw’, a5

‘required by the Co
b. ‘since the Guidelin
flie: Taw remaids

RASG).

42, The Glaimants do mot

nyention (§116 and- §117, RASG):

es are redacted and the limits-of the policy are undisclosed,
‘inadequdtely -accessible and unforéséeable today (§118,

set out any developed legal argument in, respect of the

reguirements. of in accgrd’ance with Tew? in the national ‘security context (see. §§73»
75, RASG), They siimiply “reserVe thezr position on. ‘the correctness of e tést applied
by the Tribunal in Liberty 1 and Liberty 2" (footnote 30, RASG).

E.egal principles
43.1n Liberty & [2015] 3 Al
aceepted that the ECHHR

I ER 142 and Liberfy: 2 [2015] 3 All ER 212, the parties

Jurispruderice: - places special emphasis on interecption (§35).
“This is doubtléess because.

of the-potential for abiige by the State. In‘siich casés, strict

tequirements: laid down by the ECtHR in Weber and Saravia v Germany (2008) 46

EHRR 5, §95-apply, such
their phene tapped {§33).
‘information (including in
would apply (§§36-37).- T

as the publication of thie.categories of people liable to have
In Liberty 1 the Ttibunal held that, wherethe State.obtained
tercept. information) from: another Stats, a lesser standard
'he: Respondents’set ot fhe test formulated by the Triburial

below. However, they subinif that the ¢ircumstances of the preserit case are €ven

7

each ground of challenge in turn below. The Respondents
its of law raised by the Claimants (inchaded those pleaded in.
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further Temoved from State interception..In paiticular, the agent’s-conditct is, by.iis
very nafure, 'lﬁ'ghfy targeted -and charactetised by & cloge fiexus with high value
intelligence. Indeed; it.is frequently responsive to the position on the ground (and
indeed the. most- obvious individuals who will ‘be affected by the condiict ste the
eriminaly-and terorists with whom the agent is underover). This i$ very far removed
from the potentially significant interference with. private life with which: the ECIHR.

has largzely been conceined.
44, Turning to Liberfy , the key principles 4re as follows:

a. “It is-quite plain... that in the. field of ‘national security much. less is
required to be put in the public ‘domain, dnd the' degrée of. foresesability
wust be reduced, because otherwise the whele purpose of the steps taken.
toprotect national security would be at risk™(§38; seealso §6).

b, Ttis therefore lawful for rules or arrangements fo'be “below the waterline®,
However, there must beé “sufficient signposiing of the riles or
arfangements insofor: as they are not disclosed” (§41).

©. 'The Tribunal held that “/In the field of intelligente sharing it is not to be
eéxpected that rules need to be-contgined in a statute (Weber) oi even in o
code (as was required by virtue of the totirt’s conclusion ini Liberty v-the
Uniteéd. Kingdom). It is in oup judginent suyfficient that: (i) appropriate-
‘rules ar arrangements exist:and are publicly known and confirmed t0 exist,
with-their- coritent sufficently signposted, sich as to give ai adegiate.
indication of it (as pér Malone ...); anid (i) they are: su@j:egt io proper
aversight” (§41)..

45.“Proper oversight” does hot necessarily mean that the direction to the Commissioner
ust be published. This-is.obvious, not least, from 5:59A(5) RIPA and 5.230(5) A
2016, pursusnt to which the Primie Minister i§‘not‘obliged to publish-any. direefion fo
the' Cominissioner if it appears to-him or her that “such publication would be contrary’
10 ‘the public .interest -or prejudicial to (a) nutional seciity, (b) the prevention oF
-detection of serious:criniié; {c} the-econiomic well-being of the-United Kingdoin, or ()
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the: continued- discharge of the functions of any public authority whose activities

inclide activities. that dre s

ubject o réview By the [IS/IP] Commissioner'®

46. Finatly, “fa] coniclusion that procedural requitements, or the publicatio of them, .can

be. impraved (i) does not h

ave the necessary consequence that-there has prior thereto

been insufficient-compliance with Weber.... and (1) does viot constitute such-a nigterial
non-complicnce as to create d contravéntion of art.8. This, Tribunal sees: it as an;

important by»prad,zmt; of‘ib*g. exercise ofits statulory functions lo encou:ga_geuconﬁmting-

impirovement in the procedures adopted By: the Fntelligence. Agencies, and fheir

publication (and. indeed

such improvements iook place as a consequence of our

Judgments in. Liberty/Privacy No 1, Liberty/Privacy No 2 and Belhadj v Security

Service [2014] UKIPTr

13_I32-9H), but it doés hot-éonclude that it s necessdry;

-every time an inadequacy, purticularly an inadequate. publicaliow; 35 identified, to

coriclude that that renders all, previous conduct by the Ré&por“zden{s ainlawful” (§82
Gragrinet' [2016] UKIPTrib: [4_85-CH, vited with approval -at §62 of Privacy [2017]

AN ER 647),

Application to the facts ~
47, As 1o the: allegation that the non-publication of flie directions to the Commiissioners

had the consequence thiat the condiict was not “in’ deéoidarice with law”, this is:

denied. In particular:

&, The underlying conduct — nameély-the: parficipation in- criminal activities by'
agents — was vndely known and entirely-obivious, It-was.and is'te be expected,

ds -obvious, thiat: thic

e Security Sérvice uses agents and pldin that on occasion,

they will have to .Pamclpa.te..m activitigs.that are or may. be criminal. This.is
an unavoidable part of: their maintaining their cover and atquiring vital

ihtélfigencc. Thére
the activity.

b. The activity is-a paradigm éxample of aetivity that a reasoriable person would
voderstand s falling squarely- within the: basic functions of the Security
Service' — as & necéssary coniponetit of protecting the public from ‘iredts to
national securify ard fo the puiblic posed by terrorist ttgatisations.

iy

15RO need in'this eoritext for mote specific.* Signposting” of
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¢. Moreover, there are references in the' pulblic domain to such activity, including
in: the Report of the Pat Finyeane Review by Sir Desmend de: Silva, with
which thie fourth:Claimant of course will be fritimately fariiliar.

. Similarly, the criminal courts frequently deal with undercover officers who
hiave ‘participated in the fefevant offence, in particular when the issue :of
entrapment is raised (see e.g, the House of Lords. decision in R v Looseley:
[20017 1 WIR- 2060, per-Lord Hoffmann: “No doubt afest purchaser who
asks someone to. sell him a drug is counselling and procuring, perkiaps
inciting, the commission of an offence. Fiwthermore, he :Has no :srt'ztt‘zi@y
defence to d prosécution. But the jaet that his-dctions dare technically vinlovfil
is-not regarded in. English Luw as-a ground for treating them as an abuse of
_power” 2080 F)

& For present purposes; the publications above.are relied on simiply as-evidence
of the ohviousness of agents who are undercover in Grimhinal of terrorist

otganisations participating in crime.

f.. Turning specifically to the publication. of the ditection(s) t6 the Comimissioner,.
that oversight is:simply ‘one part of the system for preventing arbitrary and
uniféttered execufive dedision-iaking. Its-avowal is not to be viewed as fit
amounts to the first avewal Qfﬁe;mdétlymg'acﬁvity.’.Nbﬁ_is. its avowal critical
to:the. effectiveriess of the aversight.

g. Accordingly, whilst the oversight direction(s) remained secret until' 1 March.
5018, the conduct itself was stufficiently public and subject to sufficient

oversight to be “in accordance with law”,

48, The position -at jpresent is- that the directon(s) to the Commiissioner have been
publiskied, together with the Guidelines and other documerts. (redacted only so far as’
required by national security eoncerns): This is patently sufficient publication to.
satisfy the réquirenient of “in geeoiidance. with law”. Moreover, iri-the Responderits’
submission, as in Greenref (cited in §46.8bdve), evén were-the previous pdsition to
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have been itadedquate, this does not: tender ‘all prévious conduct by the Security
Service unlawiul: '

GROUND 2: judicial feview — “suthorising” ¢riminal conduct pursuait fo a secret

policy

49

50.

51

52.

Ji §§: 119- 121 RASG, the Claimahits essentially tepackigs their Groynd 1 by

reference to the commen law. Again, they ignore the national secutity context:of the
activity..

| :
In particuler, they rely ot B(lumba) v Secretary of State jor e Homé Deiartinent
[2012] 1. AC 245 (see §114°and §120, RASG) for the statément by Lord Dyson ISC at
§34 that “the rule of law calls for a transparent statenent by the executive of the

cirtumistances i which the broad statutory critéria will Be exercised”. Burtheyfail to
eite Lord Dyson stafing, %’ﬁt‘- §38 of that same judgment, that it s common ground
that... there might be cané;peﬁz'ng reasons. not 4o publish some policies, for example,:
where.national security issifes are i play”,

H
b

Indeed, the relevance of i;xaﬁenal secrity wes identified by Starley Burnton J in R
(Salih) v Secretary of State for the. Home Depdrinept [2003] EWHC 2273 (Adwin),

in which he said “leaving aside contexts such as national securit

3t is. generally
ingonsistent with: the cons:iruﬁonaif imperative that statute-law be made known for the
governingnt 1o withholdd inforriation about its, policy relating-1o the exercise of @
pawer canferred by: statyte”, "This passage- was. approved by Lord Dysot at §36 of
Luriba, as set'out in R(Rezlly) v-Seckelary of State for Work and Perisians [2014] AC
453; §§60-63; per. Lord Neuberger PSC and Lord Toulsen JSC - twith whom Lerd
Mance, Lord Clarke and Lord Sumiption JISC agreed).

It is unclear from the Claunants’ RASG exactly-what level of publication they say is.

necpssary. At §121, first sentence they indicate that publication of the mere existence
of the’ Guidelines ilight be siifficient. However; at §121, second senfence, -the
indication .is that persons -affected must have sufficient: information o make
representations (which, in’ a coiiteixt in which. the bvious sich persons are crm:lmal of
terrorist Sols, is patently. out of the questlbn)

f
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53.

Ih -arty event, i the Respondents’ submission, Ground 2 adds nothing to:Ground 1.
The relevant:conduct is obvieus-and wasurprising, and is adequately signpested, 'such

‘thiat thets has been no ‘breach of the common law obligation to publish policy’

documents.(wherenational securityso permits).

GROUND 3: judicial review ~ no legal hiasis for policy:

54.Tn §§122-128, the Claimants contend that there is no legal basis for the policy. Their

55.

case is thiat afty: intérpretation. of 5.1’ Secutity Service Act 1989 whith: allows for the.
Seeurity Service"spolicy would need express words. They place particular reliance on
‘the. principle .of legality; namely that fundamental tights cannot be overridden by
gerigral of amibiguous words: (ds per R v Secréfary of State for the Home Deparimény,

exp Simms [2000] 2 AG 115, per Lord Hoffmann). They-say that this is particularly

true of a statute “authorising” totture:(relying on 4 (Ne:3) [2006] 2 AC 221, pér Lord
‘Bingham &t §55), They also.tély on 5.7 Intelligende Service Adf 1994 as an instance

‘where, ParJiament has expressly legislated te allow for the executive to “authiorise™

erime;

It the Respondents™ submission, the!starting peint must be accurately-to. identify the.

‘policy which 18 said-to have no legal basis. T this tegdrd; it is of central imporfands.

that the" Seeurity Service «does not purport 1o, and could net, offér immunity from
crifninal Hability. They are not purporting to exercise a s.7-type power in respest of
aéts: withini. the British Islands. Rather, as set out in §9 of the Guidelines, the
“authorisation” will be: the Service’s explanation and justification of ifs decisions
should the critninal activity Of the agent comeurider sehitiny by an external body; €.8,
associated. records miay form the basis of representations by the' Service to the
‘progecuting duthorities that prosgeution is-riot ifi the public iriterest, Accofdingly; and
‘as. plea,ded to in more -detgil in Ground. 4 below; the policy does not hreach
fundarental principles (suck-as the prohibition ifi the Bill of Rights on the Executive
[dispensing with the erimimnal Jaw).

2
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56. Similarly,.as pleaded in |
Seeurity Service of fimdar

5T A’ccolﬂiﬂgly,. the reliance
prineiple of legality is not
of principles. Aecordingl
standard principles of stat

5811 and 13(&)-'(&) above, the Respondents do tiot say that
“duthorisations” immunige conduct. which would otherwise be:z breach by the

mental rights: see Gronnds 5-7 below:

on Sim.{, and .ih particular on 4 (N6.2), is inapposite. The
engaged, sirice there-is:no overriding of findamental rights
v, there is rio need for expiress statiitory linguiage. Rather,
utory construction.apply.

58 The history* of the Segurity Setvice Act 1989 i that it placed on & statutary footing an
organisation which had formerly existed by virtue of the prerogative. Rrog 1952 until

1989, its powers had bee

n as set-out in the Maxwell-Fyfe. Diréctive,® The Ditective

provided, so far as material, as follows:

“The Secirity-Ser
the Defence ‘of th
‘arising from attem
arid organisations

may befudged.io b

vive. is part of the Defence Forces of the country. fis fask is
e Reglm as. @ whole, from external and internal dimgers
ipls-af: es;viowggﬁ -and '.Sdb’atqge, or from actions pf persons.
whether directed fram within or without the cousitry, which
e subvyersive to the State..

You will take special caré to.5ee.that the work of ihe Security Service is strictly
limited to what is necessary,for the purposes:of this task. ”.

9. Inauthiorising the Security Service fo do what was sfrictly ‘negessary -for the purpose
of Defence of the Realm; the Maxwell:Fyfe Directive nécessarily-ailowed for the
“authorisation” of ‘agent ‘patficipation in criminality, Thete is 00 indicdtion that the

intenition. of the Security.

Service Adt 1989 was ‘ta strip away activity which the

Service previously-eould perform.

:60. Sir John Donaldson MR in.AG v Obiserver in the:Court of Appeal [1988] 2 WLR 805,

8798, siated:

“Ir would be a'sad day for democrdcy and the rule of lgw:if the. service. were
ever.ta be considered o be qbove ar exempt from the law of he land. And it is

8

24 September 1952:.a Directive from Sir David Maxwall Fyfé, thet, Home Seéretary,

fothe Dirgétor General of the Security Service:

23
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not. At any timé iy member of the sérvice whi breaks the law is liable to be

prosecuted, Byt there is a need for some discretion. and commion sense, Lef us

suppose that the service has information which suggests that .a spy may be

operating from particular prémisés. It riceds 1o have conflrmation. It mdy well

consider that, if he proves to be a spy, the inferests of the nationare belter

seived by leiting him contintie with his activities under surveilldnce and. in

ignorance that He figs been detected thin by arvesting him. What 1s. the sei'vice

expected to do? A secret:search of the premises is the obvious answer. Is.this
reaily “wrongdoing”?

It whay. be that- the time Was come when Payliament should regilarise the

position of the service. If is certainly @ tenable view. Thé dlterngtive view;

which is.equally. teniable, is that the public- interest is better-served by leaving
the miembers of the servige Tigble 1o proseention for any breath of the Jaw. at
the. instance of a private individual or of a prosecuting authority, but may

expect that prosecuting auithorities will exercise.a wise discretion and that in’
an: dpprepridte case the Attorney-General would eénter @ nolle prosequi,

Justifying is action to Parliament if necessary: Tn sa acting, -the Attorney-
General is not'dcting as a pa?iﬁ’cﬁl minister or bs.a colleague-of ministers. He
acts personally and in a -quasisudicial capacity as. representing the Crawn
(sce article entitled “How thie security services are bound by the rile of law™
By Lord Hailsham in “The Independent”, 3 Februgry 1988), It is not for me to
Jorm or express any view on which is the most-appropriate.caurse 1o adopt in
the interests of the security of the nation and the muintenance of the rule of
Igw, Hovwever that problen is resolved; it'is dlésurqub contend that any biedich
of the low, whatever its character,. will constitute such “wrangdbiﬂg” as to
deprive: the ‘service of the secrecy without Which -it -could rot possible.

Junction:”

61, Parliarient did choose to regulatise the position of the Security-Service. It did not
provide. express immunity for agents participating. in acts which are otherwise
unfawful. However, t'hete' is ‘no-indicaifon whateyer that its. intention was to- curtail
aetivities plainly neeessary’ for the protéction of nationdl security. Its intehtion, it is.
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snrmcons e tergmen i

submitted, was to continye:(through: the definition of finctions) to Jeave the position
a5 ithad been priorto the Act: |

62, The Secimity Service Ac@ 1989 s: a coricise.and unelaborate - plece.of drafting: Vires.

ate not spelt out in it; Se’cﬁon 1 snmply lists the -functions of the Service, implicit
within each:of which musgbe vires to do what is necessary to perform those functions,
Fuirther support for this 1s to.be found in 5.2, which obligés the Director Géneral to
ensure that theje: dre * mrﬂngements for secyring that no information is obtained. by
the Service except 50, far as necessary._for-the proper dzscharge of its functions or
disclosed by except so far as nécessiary for that purpese”. This. presupposes that the
Service has. (Jmphed) v:xes to-obtain and disclose information where: necessary for the
proper discharge ofits ﬁmcnons, Aecordmgly, it woidd have been sut of kéeping with
the drafting of'the Act expressly to provide the power:for a policy such:as that:in issue:
in these proceedings. |

'63. In the context, of the. present case, it is essentidl that the Security Service has the:

power to “anthorise” its ag%‘ents‘m participate in-ctime, As set out in the introduction fo-
this Response, agefits are,vital o its work; -and it is inconeeivable that agents could,
work —wﬁhau’c o1 oecasion, negding
to-commit crimes.. This i 1s not & “nice o have” power, which would. be sensible or
desirable. Rather, it s 'e_al Without i, the statytory - functions of the Becurity
Service would be fcu.strateéi. ;

!
]
i

64, Accordingly, app:lylihgthei:appmach of the-House:of Lords.in Ward v Commissionér

of Police of the Metropolis and another[2006] 1 A€ 23; thete is the implied power

for which the Respondents contend, Tri Ward, thé House of Loids considered Whether
2 magistrate: had nnphegl statutory power to impose eendifions on a Wartant,

spetifically 1o require. t’hajjt certain named individuals were present at its exectition.
Baroriess Helé (with. whom Lopds Steyn, Hufton and Carswell agreed) held that
several factors pointed strongly to. the conclusion that there was no such: implied
power, i particular: stafiitory history; tlié- drifting-of the. statute; :and whether:the
power was necessary; rather than'merely sensible or desirable (§20-24).
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5. It conicliision, it is, arid was 4t the time of the 1989 Act, obvious that fhie Seeurity
Service’s. performance: of its statutory fimetions would involve the use of agents for-
example to infiltrate and provide-intelligence oni-terrorist-organisations; and thus that

‘'the -agents mifght well need to become invélved in criminality (or possible

criminality). Inthose circumstances; the position‘is.as follows:

& The Security Service has the stafutory furictions set out in 8. 1(2)—#) of the
Security Service Act 1989.

b. It would be practically impossible -for-it to fulfil those functions without the
use of agents:

c. In order to obtain infelligence; and maintain their cover, those agents
necéssaiily are at serious risk of acting in a Way fhat might later be-

chardcterised as criminal.

d. Whsthér thiat action is or i not properly visweéd as crimingl will depend upon
the constituent elements for the relevant offence (in particular, if:mens. rea is
tequired, it will often'be lacking)-and Whether any available defence is made
out.

e. However, should that action be properly viewed as.criminal; ‘the Security
Sefvice must, by néeessary implication, have the power to consider, and fo
record, whether. (in its view) that actior: best serves the public inferest [

66. Finally, at the hearing. on 28 February 2019, the Tribunal asked whether the Security
‘Service would say that it hiad a rélevant cortimion law power. It does.not, and does-not

need 1o,

GROUND 4: Ne dé facto power to dispense with crimoinal law/usurp the proper

functious of the proseention services in the United Kingdom

&7. The Claimants advance three distinct argnmients under Ground 4:
26

75



g

a: "They sdy ‘that, absent an-express tatirtory power; the Security Service (ds part
of the Exeoutive) hasno power to dispense with the criminal law (§129);

b. They say that the Secutity Service has effectively usurped the function of the
prosecution services (§130); and.

c. They sdy that the policy amounts to-an illegitimate interferenice with. the
erimmtinal justice systems:of Northein Ireland and Scofland (§131).

68: Each ofithese is-ill-founded; as set out below.

The Security Service does not dispense with the criminal law
69.1n §§50-56 RASG, the {Claimants address the well-established. priiciple that the
Execotive has né power to dxspense w:th the -¢riminal lawv. In parficular, Arficle 1 of
the Bill of Rights of ; 1689 abolished (or-alternatively confirmed the non-existence of)
the power that King Ja;ndzs‘ll hiad purpotted to éxercise wher suspending penal law'in
feligious inatters,” The Cla.'tmants rely on R{Pretty) v DPP [2@02] 1 AC-800 in which
Lord Brngham sdid-that the DPP'had:no pchr to glve a“pr a[epttr: grant of zmmzmnjv

R(I\ficklmsan) v.DPR ‘[20 135;[ AC,GS?.

i

| ‘

70..Bitt the Claimiants fail to 'éicknowledgé that'd prosecution does not always follow acts

which amount to a: cnnnnal offence. There is ample- authonty for this. See eg
Smedleys Et v Bieed [1 974] AC 839, 856, in'which Viscount Ditliorne hetd thaty

“In 1951 the question was raised whether it was:not a basic, prmczple of the:

rule: of low thar ﬂze operation of the -lav is automatic wheré an offerce s

krown oF suspedteti The then  Aftorney' general, Sir- Héartley Shawcross, said:

“It has never beezz the rule: of this country — I hope it never will be— that

c:'zmmal eﬁ”ences musr au!omalzcal[y beé:the sulject of a prosecitivn,”

. As to the posmon in Scoﬂand, a$ per ‘§44 of ‘the judgment of the ma_]onty of the.
Supz:eme Court in Miller v Secr etaiy.of State for Emtmg the Eurgpeati Union [2017] UKSC
5: “In. Scotland, the Claim of Right 1689 was to the. same- effect, pr. owdmg that “alf

Praelamationes dsserting ane dbsolute power o Cass [ie 16 guash] annulle and Dissable

lawes...are Contrair to.Law”,
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1.

Thus; the CPS cods lias two stages; first, the evidential test: setord, the public interest
test. .It, is unobjectionable ‘that there: will not be presecution of crimes where this is
confrary to the'public interest: This is ot an Executive disperisation froni the crinyinal
law. Indeed, Parliament should be taken to legisldte against the background of that
‘well-established Erin@ipl,e,,i:e.'that although an offence fs on the statute book, it will

only prosecuted where:it is in the pyﬁﬁ_ﬁ"inwrest to.do's0.

72. 'Whilst of -course the. CPS cannof ‘feassure any particular ixiﬁividuzﬂ, before the

73.

commission of a cgihife,» that theywill not be prosecuted (i.e. offer a “proleptic grant
of immynity*), nevertheless the CPS can publish a:detailed policy docurment settinig
out how their discretion' will be exeicised, Indeed, such @ doctment may be.
mandatery: see R (Purdy) v Director -of Public Prosecutions [2010] 1 AC 348 and
Nieklinson. Drawing the' line between the two: iay bé difficult. As Lord Suription,
ISC 'said in Nicklinson (§241) “There is a fine line between, on the one hani,

explaining how the. discretion:is exercised by reference fo factars what would tend foi-

or against prosecution; and, on §r}ie§' other hand, writing o tharter of exemptions to

guilde those who.dre contemplating breaking the law and-wish to know how farthey

can count on impunity. in doing so.”

I Scotland; the Lord Advocate (or prosecutors acting on his beéhatf) will-apply the
Scottish Prosecutorial Code. As.summarised by-the Loid President in. Ross v Lord
Advoeate:2016 SC 502, under that Code: “There is ¢ fwo siage test. The first-is the
evidential stage. This-concerns itself with the legal sufficiericy of the. evidence. The.
second i5.the public. interest stage: This addresses wheiher; éven if there is sufficiency,
ir is in the public intérest to prosecute. This involves:the:gxereise gf q-discretion. The
Code:lists thirteen faciors:to take into account. These include ... the motive for-the

crime. " (§7)In Ross v-Lord Advorate, fiie Lord Advocate hiad supplémented the Code:

Wwith public stateiments specifically concerning prosecution of these who:assist another
‘to commit suicide. Tn particulat, given the Scots law position that it isriot a crime ti

assist a’person to cormit’suicide (for:éxample, by helping a person to travel to a-place

at which he or ghe. will commit suicide), -and rather ‘that assistance will only be:

prosecuted wherg it constitutes homioide (Le. the individual casgs the death of
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another), the Lord Advogate indicated that it weuld alost:always be ir the public
,intet:s’f. to prosecute,

74,80 to0 in Northern Itelanid; the DPPNI-applies & twio'stagé test: first, is the evidential
threshold imet, niamely whether there:is a-reasonable prospect of conviction; secondly,
is it in thie public interest to-prosecute.

75, Accordingly, the Claimants’ -concluding. Tegal principle — “as 4 matter of
constitutional. priﬁc;pze,rr}ietefore,; no public aithority may decide not to execute the:
provisions of the crimingl law” (§56, RASG) ~ simply fails to acknowledge the
distinction between commission‘of'an offence and prosecution.

76, Tuning to'the facts, the Security Setvice does.not, and:conld'not; offér Ay imthunity
or dispensation from the.ctiminal law; The fact is that, if thie eritnies bcome kiown to

the prosecutorial aithorities, those authorities will exercise their diseretion in. the
normal way, in light-of ény Security Service representations: ‘see §79 below. The
Respondents accordingly: ilindérﬁt?ﬂd that the Claimatits’ ‘tnie complaint must be that;
the Security Service diocs not inform  the prosecutorial -authorities of fhe
“anthorisations” This is addressed in:§§81-90 below.
No usurping of the proper.fun'cléiﬂns:- of the prosecatorial funetion

1T 'I'hé:-Claimanfs tepéatEdIy' gg’_s"se‘ri:'.'tl';aart‘, the. decision whetlier to ifivestigate and:prosecyte.
offences is solely a maﬁex;for the independent prosecutor (§59 and, §130(b), RASG).
In England and Wales and in' Nozthern Ireland, this is incorrect, sifice fhe decisioh
whether to, jfivéstigate- crlmes lies with: the police’’. The courts recpgnise- that the:
police are not undera dutyto investigate all crimes thiat come ta their attention. The
police might take decisiofxs to ptivritise investigation- of certain ‘critnes bver others
(for ‘example busglary over obstene: publications), and: the court will not interfere, in

i
i

" Ih Northern Ireland, this i§ subjest 19 §:35(5) of the Fustice Act (Northern Treland)
2002, which provides that *Tic. Chief Cotistable of the Police Service Bf Northérn Treland
must, ‘4t the request of the Diregitor- [of Public Prosesutions], gsceriain: and give fo the
Diréctor: (@) information about any. mitter appearing to the. Directoi- to need investigation
on the ground that it-may invelve an offence commitied agyinst the law of Northern Jrelsnd:
and (B) information dppearing 10- the Director 1o be necessary for the -exercise of ks
Fumetions, ‘
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this; see & v Commissioner of Police of the Metropolis.ex p Blackbirn (CA, 1 January
1980; Times, Match 7, 1980).

78. As. to the. decision to ‘prosecute, :of course this is a-decision otily for the relevant

proséctitor.

79. However, 'the Security Service’s “authorisations”™ are: not prosecitorial decisions.
Instead, they are: materfal which could, and should, be ‘taken. into accomnt by the
télévant prosecutot. Iii §§57-61 RASG, the Clainiants cite R(Corner House Rescdreh
) v Serious Fraud Office [2009] 1 AC 756 and the “Shawcross Convention” in support
of their case. But in-thie Respondents” submission thiese. authorities fully support the-
prosecutor having regard to the Sécurity Service’s “anthorisations™ As Loid.
Bingham held in Corner House (§6)

“On 2 December 2005 the Attovney General and the Pirector decided that it

would Be appropriale 1o invite the views of other Government ministers, in.

‘order to acquaint’ themselves with all the relevant considerations, .so. as to
z'mzesi‘fgati@ to proceed: This practice -is familiarly ¥nown.as-a “Shaweross
exercise”, sirice it is based on d statement niade By Sir Hmley‘Sh_aww‘ds,s'-'QC,'
then the dttorney Géngéral, in the House of Conipions on 29 Jaruary 1931, The.

effect of the statement -was that when.deciding whether ‘or not:it is i the public
interest to prosecute in a case where there is sufficient evidence to-do sa the
Artorviey General may, if hé chooses, seund: opinion. among his ministerial
colleagues; but that the uliimate deeision rests with:him alone and-he is viot to

be put urider pressure in the matter &jriiﬁs-ééﬁéagz;es. “

80. The function of ‘the “authorisations™ il prosecutorial decigiofi-making is entirely in
hiarony: with this approach. For example, where the Secirity Service talkes s vigw on
what intelligence might be acquired'fiom 2 particular source and how: valuable to-the.
public jnterest it might be, ot indeed whatrisk to national sectivity would be posed by
not acquifing, that intglligence, it is entitely proper for a pioseeutor-to rely upon: the
Security ‘Service’s. judgment. Batoness Hale in Correr House, -§54; held that “he
Divector was entitled {0 vely upor: the jidgiment of others gs to the exisieiice of such a.
Fisk [t5 “Brivish lives' on British streets”]. Thére.are many other faclors in a
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prosecutor’s exercise of discration as-to which-he may have. 16 vely o the. advice of
others. .;.in the.énd, there are some:things upon which others.are. more expert than he
could ever-be: " I tespect of other issues witich arise in the prosecuior’s polycentric
decision-making, of couse he Will bé far bettét placed to take-a view,

8L Accordingly, thie cruz: of the Claimmants’ complaint Hirust again bé that, ia fact, the
prosecutor does not routmely :have: opportumty to: exercise its function. For example,

the failure which is. alfeged at - §130 is “failing to notgja the. various prosecition
services”, at §130(c) is “cwzéealmg Jrom the police and. prosecution:authorities”, and
at §130(d) is ‘ﬁwfhhaldmgi inforsration from proseciitors™.
|

82, This complaint zésts upon, %thel:e being an obligation on the Security Service positively
to-inform the relevant _prés‘e@utoriél. authofities where a ¢rime has been committed.,
However, s set ut Yelow, thefe is n siich obligaion, Save for .5 Criminal Lav
(Norihern Treland) Act 1 967(“CL(NI)A 19677); the Claimants identify no'authority in
support of the assertion fhiat there is.such ax obligation,

obhgatzon fo mform ihie pohce or 4 prosecistor of a crime (see Sykes v DPP [1 96’7] AC.
528 ar'536).

84, As. @ mafter of the law of England and ‘Wales; the House of Lords-in Sykes confirmed

the, existence of'a commox law offence. of “misprision- of felom? (see in-particular
Lord. Denning at'555 and- 563—564) It-comprised [63) knﬂwledge thata’ felony had been
tomniitied by someone’ c]_se. -and (ii) concealment of that kngwledge from the Proper
authorities. Se t00: did the ‘common law recognise the offence of “conipounding o
félb;fg’z’f, Whlch was anagreetnenit 1ot to disclose the felony in teturn for same benefit
(561).

85.By thé Criminal Law Acf 1967 (“CLA 1967") in England -and Wales and the-
CLNDDA 1967 in Northem Treland, the -distincfion between felonies and,
misdémeanours was abﬂhsh d.
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'86; Section. 5.0f the CLA 1967, entitled “penalies for concealing offericés or giving filse
information”; provides as follows:

“¢1) Where a person has committed a relevant offence, any. other person who,

kinowing or believing thaf'the gffence, or somié.othier relevant bffence, lias been
caommitted, and that he-has-information which.might be. of material assislance
in securing the presécution br convictioi of -an oﬁénder Jor it, aceepts or
dagrees fo accept for not disclosing. that-information any consideration other
than ihe;maléi?:g- good of loss or injury.causedby the offence; orthe making of.
reuasorable compensation for that loss or ijury, shall bé ligble-on coiviction
on indictment to-imyprisonment for not more than two years.

(3) The compaunding.of an offence otherthan treason shall not be an offence-

otherwise than under this secfion.”

87, Accordingly; in Englarid anid ‘Wales, there is no longer any-offence at-commen law-in
respect: of misprision, or cempoundirig ‘of & felony, and the oxly available offente.
(save in Tespect’ of compounding, tieason) is that'set out in 5.5 CLA 1967, Even were.

5.5.t0 apply to the Crown, its constituent elements are net made out in:respect 6f

rélevant offences’™ “authorised” pursuait to th¢ Guidelings. Most riofably, the

Security Service does not récéive any consideration.

88. Turnitig to Northem Treland, section 5 GL(NDA 1967 is entitled “periglties for
concedling dffences ete”, It providesas follows:
“(1) Subject ia-the suceeeding provisions of this section, where a-person has
comniitied ¢ relevant dffence, it shall be the dity of every olher persen, who
kiows or bélieves:
ﬁ?j that the: offence or:some vther velevant vffence has been coimitted;
and

» “Relevant qﬁ”ences” are defined in S:4(1A) CLA 1967 as *(a) an Qﬁ’ence  for which the

senterice is fixed by law, (B) ai offencé for which a person of 18 years or over.(not previously

convicted) may be sentenced to imprisonment Jor a term .of five years (or might be so
sentenced bt for the restiictiovs imposed by Section 33 of rhe’ Magistrates” Courts Act
I 980) "
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{8} that he }zas mﬁzrmatwn which is Iikely to secure, or be of material
n secur. zng, the. apprehension, prosecition ol conviction

assisrance

of any person for that offnce;
16 give that information, within o reasonable time, to o constablé and if,

without regsonable

excuse, he fails fo.do so he shall be guilty of an offence

and-shall be Tiable on conviction on: indictment o imprisonment according fo:

the gravily of the dffence about which he does viot give iniforiiation....

(3) The compounding of an offence other than-treason shall not be an offence

dtherwise thim unde

v.this Section.”

89. Accordingly, in Northerit Treland, thieré is no offence at .common. faw in respéct of

niisprision. or 'compeundixgg of a felony, and. the only available offence (save in
tespiect :of.corﬂpounding-trfeas_on) is that set out in's.5' CL(NDA. 1967, Even-were s.5t0

apply to the Crown, it§ ¢onstituent elements :erenot ade ont in Tespest of rélevant
offences'* “anthorised” pursuant to the Guidglines. In particular:

a. 'the information which is known by the Security Service is not “fikely fo,
se&iire, or-be of ma‘izeriaz’{ﬂssistcmce ifz:‘sé.c:z‘tfi};g;- the appréhension, prosecution

or conviction of any person for that 'oﬁﬁc@". Indeed, whilst ‘the fact of the

cfime (if oﬂaérWi'sé'

information-that an

unknown to the police) will assist in. its detection, the
undercover agent participated in that :crime in the public

intefest is:not likely o Iead to that person’s progecution or eonvietion. The

very centraty is true.‘

b. there is “yeaseriable extuse” for rion-disclosure: The-conduét fnvolves agenfs

teporting covertly on individuals and organisations- which pose a threat to

nafional security.

2 “Relevant oﬁénees” are deﬁnéd""
savé that the reférence to s.33 Ma
Magjstrates? Conets, (Northern Iielang:

ically in the CLINDA 1967 as in the CLA 1967,
Courts Act 1980 is to Artiele - 46(4) of the
Order.1981.
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90. Accordingly, there-is no-obligation — inder the laws of England and Walés; Northern
Ir¢tand and Scotland — on-the Security Service to inform the police or the prosecuting

authorities of “authorised” criminal eonduict by agents. 13
91. Asto otherissues raised in:§130, RASG:

‘a. The asseition in §130(f) that the Security Service is circumventing .71 of the-
Serious Organised Crime.and Police Aet 2005 is wrong: Firstly, the Sectrity
Service-does not; and could not; offer’ immunity: Secondly, 5:71 SOCPA does
not empower “specified prosecutors™ to provide immunity in respect of future.
crimes: Rather, its function'is limited to offering an offender, who has alréady
committed 4 crime, 1mmumty in. ‘tefum for assistance‘ The prosecuto#iél-

nnmumty inany evqnt.

b As to §130(g), as pleaded to in §30-32 dbove, the ‘Memgranda of
Understanding with the CPS, PPSNI and' thé Crown: Office and Procyrator
Fiscal Service are nof directly en point.

c. ‘As to §130(h), the Respondents do- mot say. ‘ihiat the oversight of the
Commissioner conistitutes. a proseeutorial decision: The Respondents do net
kmow whether the Claimiants positively -assert, or deny, that thére is a legal
obligation ¢n the Comniissioner to ifiform thie police or prosecutor of crimes

covered by these “authorisations™, For.example, the Respondents.da not-know

B, There may of course. be different professmnal and policy obligatiois which apply 1o

civil servants Who becoing aware. of érinies. in otlier contexts: See; in; fhis Tegard, the reference
6 “Infbrmatmn about .s'u.s;pecfed ‘crimes™ in Directory of Civil Servicé Guidaricé Volurne 1:
Grzidance Summaries 33.
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‘whether the Claimiants assett that the Comniissioner commits an offence under
8.5 CLMNDA 1967/or 8.5 CLA 1967 in not.doing'so.

4. As to §130(), R v Jneedal [2016] 1 WLR 1767, §61, is not relevant. It
con¢ern§ ‘the DPP having decided to. proceed with a -prosecution, in
circumstanices in which a-court has rejected national secutity concerns. and-has

held that certain intformation or évidence be heard in publit. Tn such 4 case, the.
Security Semcels ‘gbliged to.provide the evidence required to.the DPP. The
Security -Service fn‘us’c abide by the decision of the DPP to continte the
prosecution, even if'it disagrees. with. it. Those cireymstances- are entirely.
utilike-those in the present case. Thete is:no suggestion in the preserit case that,
‘wiere thie DPP to tequifé information abont  crime that has beén “authorised”,
the Security Service would refuse to provide it.

No interferenice with the criminal justice systems.of Northetn Ireland and Scotland
92. The Segurity Sérvide: does not jinderstind ‘what precise elemients, of its policy and
conduct is-said fo interfere with the criminal justice systems of Scofland and Northert:
Treland,

93. As-to Seotland:

‘2 §863-66 are admitfed, save that the Respondents empliasise that the Lord,
Advocate’s. fiinetions long predate dévolution, Accordingly; the-reference to

the Scotland Act1998; and also to “#he statwtory roles of the’ various

prosecutors in the UK’ (§130(e)); is perhaps inapt.

b As to §131(a), it IS accepted. that the: Security Serviee ‘may authorise agent.
participation in crime in Scoffand without nofifying the Lord Advecate or the
Police: Service of Scotland. It is 16t uiiderstood why this policy is said .
impact particularly on the censtitutional setflement in'Scotland more than {on-
the Claimants’ case) it-does in England and Wales.
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94, As to Notthern Ireland, it is uriclear in what ways *the important differences in
criiingl law and procedure in Northern Treland” (§131(b)) aré said to-be televarit
The Respondents address 5.5 CLQNDA 1967 above. To: the extent that, by “sound
historicdl-and constitutional reasons”, the Claimants refer to the conflict in Notthera
Treland; to the Respondents’ kndwledge the principal cause of s.5 in Netthern Treland,
{as in England and 'Wales) was the abolition of the distinction between felonies and.

‘misdemeancurs.
‘GROUNDS 5, 6. AND 7: breachies of the Convention
95, Gtounds 5, 6 and 7 allege breaches of the: Convention, In particular;

2 Ground 5 alleges procedural breaches. of Article 5(3)-and Article 5(4) ECHR

(§132). These provisions require hiat any person arrested for an offence must
be brought promptly before a jirdge and that any person detained must have
access to judicial protection to challenge the: lawfulness of his detention. The
Claimants sdy that “any Sécref deprivation of liberty.éffected by the Agericies
is necessarily incommunicade: detention without qecess fo couris™ (§132(d)).
They fusther- say that “Segret review- by the IS or IP Commissioner of an
indivichial’s detention does wot, provide the judicitl oversight required by
Article 57 (§132(e)).

b. Ground 6 alléges'that “she supervision by the IS or IP. Cominissipner under the
Third Direction {or under any- “non-statutery. direction” made hefore. 28
November 2014). of any authorisation that periits. or énvisages a breach of
Arficle 2, 3 or 5 of the Conventign does ol satisfy the positive investigative
duty imposed by Articles 3, 3:and/or 5 of the Comvention™ (§15(f) and §133).

c.. Ground 7 alleges that “any purported ‘authorisation’ of condict in breach of
Arficles 2,3, 5.and 6 of the Converition would be unlawful and in breach of
the. Respondents’ negative-and preventive obligations under the Convention. It
is -not within the. Sedurity Service’s gift-to purport to give “authority’ for
violations of such: righis. Further, any policy that seeks-io-do. s i5 itself
unlawful " (§15(g))
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96. The Responderits -address thése Grounds together sirice they. have sigmificant

‘commonality..
97. Firstly, the R&gpgndgnfséccept the following:

& The Sectuity Service is not able fo:“authorise™ activity which would cofistitite

a hreach by it of Articles 2, 3, 5 or -6 .of the Convention {nor indeed of any

other Articles ofthe Convention).

b, Oversight by the| Commissiorier’ would not discharge any obligation for a.

persor artested or detainied t0 b brought prormptly before 4 j udge: or othér’

officer-authorised| by law'to exercise.judicial power (as pex Article 5(3)) nor
would it constitute the taking. of proceeditigs by a'peison in order 1o lave the
lawfislaess of his detention decided spieedily by 4 coust (as per Article:5(4)):

¢ Oversight by the: Commissionei would not distharge diy investigative.
obligatiens which arise under Articles 2, 3 and 5 of the Convention.

98. The key question. therefore is whethier, despite not purporting to do so, the Secirity

Service does‘hreach Convention ghts in this way.

99. Secondly, the Security Semce has provided ‘the. ‘Tribunal with -all availdble
information about crimes “aufhierised” since 2000, The Respondents propose that

Counsel to the Tribunal mxght wish to select-a'small number of ‘the PiC forms for the:

Tribunal’s de'ftailed,»consi:{iera.tﬁion- More developed submissions.ceuld then be lodged
‘it CLOSED i respect ofjthose particular PiCs. Tewill also allow fot the case-specific

coinplexities’ for each individual instince-of “authorisation” to be considered,. which.

‘the. Respondents .anticipat;:’wi‘ll be more-useful than reaspning by reference to abstract
‘hypothetical scenarios. |

100. Thirdly; the Respondénts emphasise that there dré novel questions of law

‘which' arise in-this context. In- particular, sucly questions arise in respect of (i) the-

responsibility ofthe. State and, (ii) the proper charadtérjsation of the onduct.
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@  Therésponsibility of the State

101. There is a world of difference-hetween the present case and conventional cases

whiich involve State conduct. The: firesent case coficerns & context in which.there are
serious wrongdoeys, in particular terrorists, who may contemplate-a range of conduct
which includes loss of life and imb, The State; in tasking CHIS in rélation to that
conidirct, is not the instigator of that activity and cannot be freated a§ somehow

responsible for it;

The

-whole pointofthe agent involvement is to avoid loss of fife and limb. B

MR 1 9114 i el to hold the State sesponsible [N

162. There is no ECIHR. case ‘which considers the issies raised by the presént

challenge, A testof "‘acgﬁies_aence,”‘ in.a breach, -as is sometimes present inthe cases'¥,

is inapposite. Indeed, fo the extent that “acquiescence” ‘is linked to creating: “the
appearance-of official approval for the attackers’ actions™ (§132, Burlyd v Ukiaing),
thetVery"opposit_e,; is:true in-this.case. Were anyone.te know. about the involvement of
this CHIS, it ‘would not :give the' appeararice that-the State. approved the terrorist
conduct, Rather the tiltimate and fundamental objectivé i to prévent-and disrupt such
-threats.. The test formulated in Refra:Blume v-Spain (App No. 37680/97) may be more
apposite, namiely a test of decisive causal link. In that cass, the BCHHR said “# is

thergfore necessary o consider the part played by the Catalan outhorities-in the

déprivation of liberty complained-of by the applicants and to determine. itsextent. In.
othier words, it wust be dscerfainied whether, as the ‘applicants: maintdined, the
contribytion of the Catalan police hud been so-decisive ‘that-without it-the deprivation.
of Tiberty would not- have: occurved” (§32; empliasis added). The ECtHR ecortelided

that, “...fhe- navional quthorities at all times degiiésced i the gpplicants™ loss of

liberty. While: it is tive. that it was the applicants' families and the Pro Juventud.

E.g. Burlya v Ukraine (App: No. 3289/10, judgment 6 Fébruary 2019, §119)
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association that bore the direct and immediate vesporisibility for-the supérvision of the
-dpplicants diring their ten days’ loss of liberty, it is- equglly true ihat without the

‘active cooperation of the

would be held responsible for conduet: which. if had instigatéd and decisively caused,
But in any event, it is eritical to recognise the unusual nature of the Himited State
cotitrol over the activity with which its agents may bécome Jitiked (and even that link
may beperipheral).

(i) Thecliardcterisation of the conduct
103. Again, the context of the activity will be of central fmpottance. For sxample,

itrrespect of Article 3, it is of course well-establishied that ill treatent for which the
State is vesponsible must|aitain a minimum level of severity if it is-to fall within the

stope-of Article’3. When %sses‘sing whether that Tevel has been reached;

i
{

a. as the-BCtHR hefd in Soering v. United Kingdom (1989) 11 EHRR 439, it is.

case, such as thg nature gnd context of the treaiment or punishment, the
manuerand methad of its execution; ifs duration; its physical-or mental effects
arid, i sofie msrances the séx, age.and state of health of the victim.™ (§100)

b. asthe Grand Cﬁarrixbér held in Bogyidv Belgium (App No23380/09): “Further
Jactors fclade 'ﬁié purpose for which the ill-fréatment was inflicted, togeiher
with the intention ormotivation behind'it (compare, inter alin, Aksoy v Turkey,
18 Deécember 1951;;5;. $64, Reports 1996-VI: Eginez v Ciprus; no. 3087396,
§78, ECHR 2000-XI; and Krastanov v Bulgaric, n0.30222/99; §53, 30
September 2004; see also; ameng other authorities; Gafgen, §88, and Ei-
Masti, $196, ..) althoygh thie dbsence of an interttion to Yaphiiliate or debesé
the vietim cannof conclusively mile. out g Jinding of a violation of Article: 3
(see, ainong other authoritics, V v.-the Ukiited Kingdom [GCJ 70.24888194;

¥ "So too must-context. be' televant to; for example, the making of a thredt to life fiom
one member of -a-terrorist cell to. another, and. fo the definition of what constitutes a
deprivation:of liberty (see the kéttling ease of Austin v UK (App No-39692/09;, §§58-59)).
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§71, ECHR 19999-IX, and Svinarenko. and - Slyndney, ..., §114). Regard must
-alse: be had. 1o the context in which: the.ill-treatiment was tnflicted, suéh as.dn
atmosphere of Heightened tension and emotions: (compare, Jor example,
Selmouni, §104, and: Egmex; $78,..; .see also, among other duthorities,
Gufgen, ..., §88).

¢. By way of example:

ii. In Bouyid, the assault by policS'O.fﬁeers was. in breach of Article 3
sinee it “did ot correspond 16 fecoursé to physical force that had been
migde strictly necessary by [the-applicants’] conducr™ (§111);

iii. InWainwyight v-United Kingdom App No. 12350/04,.(2007) 44 EFIRR
40, fhie Court held that a strip of intimate body search “carried put in
an qppropriate manner with:due respect for human. dignity and:for a
lé;git:;}ﬁare-puipase’-" may be compatible with Article 3 (§42):

iv. In Henaf v France 65436/01, 40 EHRR 44 (§48), the Cotitt noted that
“handeuffing does.not narmally give rise to anissue-under Article 3'of
,the: Convéntion vehere the measure has been imposed in connection.
with a lawful detention-and does not entail the use of force, or public

exposire, gxceeding what is réasanably. considered necessary”.

104. Accordingly, although of course the. Respondents agree: with the elementary
proposition. that & bieach of Arficle 3 cannot be justified (§135(d): RASG); the
asséssinent of whether conduct breaches Adticle: 3 i the first - place- includes,
consideration of context, purpose.and necessity. Thus, activity which carries with it an
implicit threat of violence, which miight constitute the infliction of degradinig
tredtment if conducted by a police officer towards a person in custody for- the
purposes of intimidation, might constifute nothing of the sort in the context of CHIS.

105. Fourthly, as'to the:alleged breach of Article 6, in §135(d),. the Clairiants allege:
fhdt there will be a bredch of Atticle 6, 10 the extent that there is-a risk of an unfair
trial. They rely, in particular, on Texeita de Castro. v Poptugal (1999)28 BHRR 101
ind R v Looseley [2001] 1 WLR2060.
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106. ‘The Respondents agree that Fexeira-de' Castro and.Looselzy ate the.twe riost
important authorities in respect of entrapmient and a conseqiieritial unfair rial.
However: o

2. ‘The “authotisation” of agent participation in -criniinality d0és not, in itself;
give rise to arisk of an unfair trial,

b:. Whether there.is Sl.?(}lla risk: dgpguds_ on other: events and other decisions, not
Jeast ‘{i):wheﬂieriaﬁyone:el'sei'"cbmmits agrime, (i) what the cireumstances of'
that crimeé:-were Gn particular whether and how the agent Gontributed to that
crime occurring), (1i1) whether there will be any prosecution; and (iv) the
dectsion of the Crown Couit fudge (or other judge) piesidinig over aiy trial.

c. In particular, .onc'e% a; proseeution. is underway the full figowrs of disclosute
woiuld apply, s per:the Ciiminal Procedufes and: nvestigatioris Aot 1996¢in
England and Wales and Northern Trsland and the Criminl Justics and

Licensicg (Scofland) Act 2010 in Scotand. Y

!

i

d. Patther, dny risk of unfaimess can wltimatély be prevented by fhe -Crow
Couzt (or other) Judige-,stayingihe- proceedings (as per Looselzy).
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107.. Accordingly, in -the Respondetits submission, the¢ Guidelines and the

“authorisations” do-not fisk bréaching Article 6:

108. The Claimants seek declaratory relief, fogether with an-order guashing the

.Guidelines and an injunction restraining further eoridut.

109.. Given the -critical nature of the work performed- by CHIS, -on which the
§ecurity .of the, hation depends, the: Réspondents sk that the Tribunal -allows them
opportunity to-cure any defects. Ifthe relevant activity were to gome to-an immediate.
end, this would not.only cause significant damage o the flow: of ‘iﬁtgﬂig‘bnge,-

B
—These are legifimate considerations when considéring relief,

In R (National Council for Civil Liberties) v Setretary -of Stale for- the Home

Depariment [2018] 3 W.L.R. 1435, the Home Secretary conceded that Part 4 of the

Investigatory Powers Act:2016 was inconsistént :with EU law- 1 two respects (§9).

The Claimants sought an “order of ‘disapplication” in consequence (§10). The

‘Divigional-Court (Singh LT and Holgate J) declined to make such an crdek: “with the

resultant chavs avid: darmdge 16 thé public intérest whith thiit wauld undoubtedly

viise. int this country™ (§46). "...[W]e. are nat prepared to contemplate the grant of
ary remedy-which would have the effect; whether expressly-or implicitly, of caising

¢hads and which woild demiige the public interest, ™ (§92). Instead, the Cotirt granted

declaratory relief, and allowed Parliamerif a reasonable time to amend the.legislation

‘accordingly. In the present case, -should ‘the Claimants succeed, the Respondents

similgfly ask that the Tribimal liniit itself to. declaratory relief, with a redsonable time

for the relevant unlawfulness to be cured.

SIR JAMES EADIE QC
DAVID PERRY QC
VICTORIA WAKEFIELD QC
7T MAY 2019
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