IN THE INVESTIGATORY POWERS TRIBUNAL Case Nos. TPT/17/86 & 87/CH'
BETWEEN:
(1) PRIVACY INTERNATIONAL
(2) REPRIEVE
(3) COMMITTEE ON THE ADMINISTRATION OF JUSTICE
“ @) PAT FINUCANE CENTRE

-and-

(1) SECRETARY OF STATE FOR FOREIGN AND COMMONWEALTH AFFAIRS
(2) SECRETARY OF STATE FOR THE HOME DEPARTMENT
(3) GOVERNMENT COMMUNICATIONS HEADQUARTERS
(4y SECURITY SERVICE
(5) SECRET INTELLIGENCE SERVICE

CLOSED RESPONSE
8 Jitrie 2018

% This GLOSED. Response: responds to' the Claitoants' Atnended Statémeiit of Gréunds of 16 Apil 2018, It
should be réad with thie Defendants” OPEN Respoase of 8 Jutie 2018

2, Much of the Defendants’ Response myst be provided in CLOSED. _
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Ovetview
3. The functions of the Secprity Service are sef out in 5.1@)-(4) of the Security Setvice Act 1989; namely:

“(2) The Funcridn of the Service shall e tbe provection of national secuidly and, .in. puriicnlas; #s profection against
bridts from wspionage, teirotisn aid sabotage, fivm the adtisities of agesits of foreigii: powers.and fitin actiods intended
Io uaretwosi or sindermine parfiansntary demgcragy. fiy. political, induitrinl or vighent widanis,

()i shall-atso be the function of the Service to safégnard-the wellbeing of the United Kingdin: against threats posed by
the. erctiosis ot iritemfjons of persans onisicle the Bn‘iz;ab Islands.

(4) 11 shall alss: be tht fienotion. of the Serviioeto-aci in ipport of 1he. astivities” of pilics forces; the National Crbe.

Ageney and otlier I enforcentent agérivies in the prévention and, detection of setions erinié. ™
4. Te.would be impossible, to fulfll theses fungtions effectively without the wse: of agents, They are indispensable.
to. the otk ‘of the Seturity Service; and thuis to its ubility to: piotect. the: public fiom the range of cuttent
thteats, notibly from terrorist attacks.

5. "Lliat was: the pb‘siﬁon befote the enactrment of the 1989 Act and it remains the pasition today.

G Given the hadercover natiré of agents, 4nd given thé types of petson -with whom-and entitiés. with which

they hnvg:te,lgtipnshigs, they need ta behave in certain ways and participste in certzin acivities: As to the:

ctitninal natuté of gotmie such activities, the distuptive. intention. of the dgent may'inrait that he or she lacks

7. Howeves, on ocgasion the agent will or midy be: comimitfing & cHiminil offence; The ability of ageats to
‘participate In such ciirinality o possible c.nminnhty is abjoliitely criticdl to the wotk of the Seeusity Service,
#s setout in §§ of the, Guidelines on the use of Agents who participate in cominality: “#e sature of Hhe work of
vhit Serioris shoh tha s agents are froquently vasked'ta report.in ‘sopbisiieated torvatist aid other fuckviduals.and oiganisatioits
whbse: avtivities mdy pose'a dhvett:to national seinisty: andfar involvethe: conmission of seiions.affésices. Tni thos circimirstances it
may somelinies b mecessapy and propoitionale for dgents fo harlicipate in-ériminality ip order-to ssaue or maintain aecess. o

intelligence hay-can be wsed to save [ife or Qisrupi-more serious crinrinality; ar: to ensure the agenr’s continued safely, steurity zwnd-
& e EE: : D).

qki/i__iy"ra  pars “eh. intelligoine.”
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8. 'In these circumstinces, detailed _p.'olide‘:ﬁ_qpply {including the very ovetsight which js

¢hallenged in the present case) in tespect of the “authorisation”” of the dgent to purtcipate in eeiminalivy, As
set'out'in the OPEN submissions, the Secusity Setvice’s “4iithstisation” procsss does not putport to confer
immunity from ctifinal liability, The. “dtthorisition” process is 4 thechanish by which the Secutity Serviée
assesses, and recoids, the'public intérest in the agent’s pacticipation i the st id §uestion.

9. The Security Service’s obligations under the:Human Rights Act 1998 wert and temsin céateal to the shapirig
of the guidance — .e'speci'ﬂl_y the concepts of necessity and praportionslity,

10, Attached to this Respanse aze tables-which set-out the authorisations granted by the Security Service aver:the
last 5years.

11: Finally, minch of the Claimants’ case telates. to the secret nature, of the relevant, gmdm:e_
-m respect of pardmpauon of egents in criminality. As. devcloped lielow, the national security context
Is obvigusly vitil when consideting the degree of- publu: disclosure whick:is possible without sedouis damagy
t¢ the public intetest, and indead piaeiﬁg}-fhdée agentd.who dé vital uiidercover work to protect the: public at
sk,

12 Teds submitted chat the policies | NN - iy, cvessighc by the Cominisslonst ead

indeed includidg: this Tribimal) eisiite that there 4 adequaté protéction against arbitsaty inteéferedce and
sufficicnt compliance with the BGHR icquiiretnent of legality:

13: For the avoidince of doubt, ‘this Response addresses. the' position of the. Secuiity Service. This reflects the
Amepded Statement of Grounds, in which the grounds of challenge- (§69 onwards) focus entitely on the
Security Service (audlin&eeﬁ.;pmyziu aid's.7 of ﬁhélﬁtelligefnte'Sﬁ'vici:s Act 1994. by way of contradistinction,
to the “authotisations™ svhich aié: thetargdt of the presétit challengé: s¢e §§69 and’ 80:1);.In fdirhess to the
Claimarits, the presence of the dther Defendants as -pasties to the- challenge pre-dates the Claimants’
knowledge of the content of the Third Direction {which is of coutse limited'te ﬂ;g.ﬁé’c’utity-S'ewice) :

Ground 1: Allegedly not in accordance with: Iaw: unsupetvmed conduct/conduct overseen under a secret
dnectxoh/ cohduet authoriged in-dccordance ‘with unpublished puidelings
1% Tt appears that thie “conduet™which is ¢hallenged wunder Eround 1 is the pasticipation by gents in criminglity.

3
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15, The “uuthodsativn” of such conduct invoives the following poiicie<

the A‘utbo‘ﬁsir;g Officer tecords his or
het. authofisation, The Sécurity Setvice would be happy- to. facilitate the Tribunal's eonsidetation of
-afy (or all) of the authorisation forms from the last five yeats:

c. Asset outin§7 of the Guidelines, the test for the Authorising' Officer is as follows:

) Thete is 4 2eal ‘Prospect that the agefit will be able to. provide information concerning

serioys: crimme;

@)  The requiredinformation cannot teadily be cbtained by any other means;

@)  The need for the information that may be dbtained by the nsé of the agentjustifies his
use notwithistanding the cfiminal Activity inwhich the dgent is or will be pasficipatiog. I
§8 of e Guidelines, it is explained that this criterion will gt be. satisfied tnless the
authoti§ing officet is satsfied that ﬂie.Potenda,l'.ﬁa;m ‘to the public intarest from the
criminal activity of the-agent is-outweighed by the benefit.to ﬂiglpdbli'c- interest from the

information it is anticipated that the agent mity provide 4nd that the beefit is

propostonate to the ciiminal a‘i:'ﬁvi’t'y"in que's'ﬁoné

inclides: legal tiaining’ on. the Hizmar Rights Act 1998'as

a
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“velkas a-détitled briefing on how the Secutity Service approaches agent participation: o criminglity.

16. As set oiit in the OREN response, the “authofisations”™ ave been subject. to pvessiglit by the Intelligence
Services. Comimissiomer dnd now the Investipitory Powets Cominissiondr since 27 Novetmber 2012, The.
‘Cotnmissioner has full access to all authotisations,

17. Moteovet, the conduct of the Seciirity Serviceis of catirse subject to thescruting of the pressnt Tedjunal

"18. As to-the allegation: that the conduct was oot “in accordance with.law” at the fimé at-which the title and the
content of the diréetion to the Commissioner(s) was: secret (4s pet §§73 & 74 of the Amended Statement of
Ground), this is deated. Tn-particitlag:

@ The underlying conduct — pamely the participation in criminal activities, by agents—was witlely knawn,
and entitely: chvious. It swas and is 1o be-expectad, as obvious, that the Security Service uses agenits.
aod plaia that on étchsioﬂ‘fhéy will kiave to patticipate in rctivities that uté or thay bectiminal, -

| _Thac i3 ng;

need in this context formose specific Signposting’ of the activity.

B. The »;‘a‘ct'ivity is 2 patadigm esample ‘of dctivity thdt a reasérable person:would understind s falling
squately within the basic functions-of the Security Service — s & fiecéssary ¢omponent of protictinig:
the public from threats.t national secyrity and to the public posed by terrotist organisatiogs.

c: The directioh te ‘the Commilssioner is sitnply ‘one patt of the system: for preventing atbitrary and
unfettered executive: decision-making. Its avowal i not to: be viewed. as if it-amoufits to the first

avowal of the-underlying activity.

d  Accordiagly, whilst the avetsi’ght"di'téchidn@- remaitied sectet until 1 Mirch 2018; the conduet itsélf
swas sufficiently publicto beadequately foreseeable;
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19, As to the dllegation in §75-0f the Amended Statement of Grounds) that the guidelines must be _-Eub]is,he_d,
since. “wher a diveretion s exeriised-in dvcordaice wifly wnpiablished guidelines, the livs: will bi inadequately avcessible and

unforesteable®, This'is Wrong:

. As pet the judgiment of the Fribunal in the Liberty/Privazy case. [2014) UKIPT#b 131:77-H, in the feld
of national secutity mueh less is igquiréd to be put ittto thie public domain aad'hétefore the degree of
foresecability st be reduced; bécause otheiwise the whole pnrpisse of the steps taken to. protect
national security would be put 4t fisk (see §§38-40 ahd §137):

b. As per the British. Irich Rights Watch ease dited 9- December 2004 {hich deéision was éxpressly
affitmed in the Liberty/ Privaiy judgment §87): “forvsecabiléty is amly expetod to a dégrie tha it ‘feasonabsle inthe
drumstances, and the-civennstances-bere-are those of national'security”.

t. Furthei, the ECtHR has;consistently recogniséd that the -foré'seenbﬂity vequireraent “caniof. suein that-an-
individual shonld-be-etiabled Yo foresee whin the anthoritics are likely fo resort 1o seeret masines so thak.bé can adapt bis
conduct aceordingly™: Malone-» UK (1984) 7 EHRR 14 §87; Leayder v Sweden [1987) 9. EHRR 433 §51; and
Weber é”.(S,‘r,g‘mx.)z;z_I ﬂ:fGémajg [2008] 4G EHRR §93.

d. In the piremises, and. in applicition of thdse tests; there:i§ no bisis‘on twhich publication 6f the

Guidelitves s tiecessaty inl ordet to rendet-the conduct “in agiriance with law™.

Gtound 2:alléged breachies of Article 5(3) and (4) procedural rights
20. Thiis Gronnd: of challengé is inapposite (indeed; the Amended Grounds 4re scareely ainended hete, with 2
focus on “secret deprivation of liberty™” and being held “incommunicado™). I pasticulas, the Defendants-do
not suggest-that “secret review” by the Commissioner sopuld constimte judicial ovessight of detention by-the
state (as alleged in'§76.5). Not is it a¢cepted tiat & hypothetical uthorisation of an agent to-etigage ifl activity
in which g mefbet of the publicis-held by a tertodst organisation is:to be-eqiated with state-detention vinder
Article 5.

‘Ground 3: alleged breaches of investigative duties under Articles'Z, 3 and/or’5.
functioft would fulfil any ifivestigative duty under Articles2, 3 and/or 5, contrary to §77 of the Amended
Statement of Grounds. Accordingly, there is no basis for the allégation that “ske p‘wg:@b}’y‘" the IS and IP
Commissionters is 4y byedich gf Arficle'2, ¥ and]or 5(as pez §78).
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Ground 4; alleged breaches of negative-or preventative:Article 2, 3; 5 and/at 6 obligations

22. Again, this Ground of challeige is inapposite. Tt tosisists of an: asseition that “auj pupsriid: iitborisation” of
m},d,,gﬁy_. breach of cértain atticles-of the Consitntion would-be. silawifinl® agid alist of Articles 2, 3; 5'and 4 {§79), Itis of
course. unassailable that, if it-were; tighit.that there was,a breach of ‘certain- articles ‘of the Convention, this
would be uplawful.

Ground 5: Judicial review
23, The Defendants again-submit that. the Claimants’ concerns are: predicated b a n’iisse’ﬁcﬁpﬁﬁoﬁ. -A8 set out ia.
‘OPEN, the regime in issue does ot Putpott to' “authordse™ critinal conduct in the sense of readering i it
Jawkal or canferring i immunity on the perpetrator. Firther; as set gut in §17 above, it was and Is to be
expccted, as obvious, that the Seeunty Service uses agents' and plam thigt ofr; oceasipn they will have to

(aqd mdecd. other, decume_nts) is: lawful 11 this éonrext.

24. As‘to the contention thit Padiament has not provided any- authorty. for the Sécurity Sexvice’s conduct, agn‘i"n
this is-premised pn the mistaken assumptipn that the Security Service purpoits tocanfér iimmuaity. Tt does tio
such thmg What Parliament lins done is to provide for. the ﬁmcnons of thé Sceutity Seryice: In pe;fom:l.{ng-
those Fanetions it is, and. was.at the time of the 1989 Act, obyidiis that these.functions would involve the use

In- thicse citcumstances, the
position 1s 2s folloivs;

a. The Seciuity:Servicé has the statutory functions set out’inis. 1(2)— (4Y of the Security Service. Act 1989

b. Itweuld.beptactically impessible for it:te fulfil those funétions withiéut the use of agents.

d. Whether that action is of is not ~p1‘qp¢t1;y wiewed 4s crifiioal will depend upon. the ronstituent
dlements for the releviint &¥ferice.
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e. However, should that action: be propesly viewed. as criminal, the Secnrity Setviee mist, by fiecessaty
implication, liave. the power to consider; ind to récord, whether (in its view) that action best setves

the public interest; atid to inform | et cccordingly.

25. For the: avoidance of doubt, whilst RIPA provides; that condiict may e lawhul fot all purposes id sotme
circumstances,. the Secmzi‘cy Service’s:policies and practices.ate based rather on its basic statutory finétionsas.
Peﬁtﬁh@"ﬂl— “authorisationis™ that-ire provided in selation to fhie edgagement of ifs-agents in
ctiminality ot possible crithinalify: "Thus, for ptesent purposes, nor positive: relianes is place on RIPA (the
precise reacly of which.is'thus not addtessed).

Ground 6: alleged breach.of Atticles 2, 3, 5-and/or'é

26. It is alleged in Grouiid 6 that “Yo26¢ extint tha djry-condiict pinports 1o-be “anthorised” under e gridelines bieaches or
brogehed any-of those rights, i swas oris unlayfil. Jt is not within the siate’s & o prport:to gié “authorisy for-vivliations of
such-rights” (§82).. As with Ground 4, it is vinassailable that, if it.vese sight that there was a breach of ceitaifr
iiiticles of the. Convention, ‘tﬁis'ivpuld be ualmvil.

As'ta the last sentence of §87, the “authotisations™
do not confer, nor purport to confer, any itnrmunity: frony 'Ehe‘-'appli’chti.oﬁ of Asticles 2, 3, 5 or 6 (or ndeed
any other atticles); to the-extent that those Articles would be of any: application if any éveat.

Standing
27. As set ont in the OPEN-response, the Defendznts do not ask for standing to be detetininedas 4 prelimiriary
threshold {ssue, However; they ywish:to put doswh 4 marker, nanicly that thej-do’netaccept {ahd should act be-
taketh ‘as “having dccepred) thit the Claitnarits ‘hive: standing to- bfing «ither theit Human Rights. clalims
(Grounds.1; 2, 3; 4 and'6) nokr theii-fudicial review comphint (Ground 5).

[ In relation to these Claimants, the factual position, following relevant searches, is as follows ]
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JAMES EADIE QC
VICTORIA WAKEFIELD

8 JUNE 2018



