(8} that he hias information whick is likely to secue, or be of material
dssistayice ini securing,. the. apprehension, prosegition ol coyviction:
aof any person for that offence;

1o give that information, within o redsonable time, fo-a constable: and if]
without reasonable excuse, he fails fo-do so he shall be guilty of an offence
‘and.shall be liable. on-conviction.on. indiciment to imprisonment aecording fo
the gravity of the offence dbout which he does riot give inforittion...

(5) The compounding of an offence other than-treason.shall not bé an offence
dtherwise than urider this section: ™

89. Accordingly, in Northeriy Ireland, theré is. no offénce at.common: law in respect of
misptision. or: compounding of & felony, and the only available offence (save n
tespéct of compounding treason) is that set out in's.5' CL(NDA 1967, Even-were 5.5 to
apply to the Crown, its ¢onstituent elements:dre-not made ‘out in respect of rélevant

Y anthoriged”. ‘pursuant to the Guidelines. In particular:

offences.
a. ‘the information which is known by’ the Security Service is not “lkely fo
sectie, or-be of material-assistance ifzfsealr*in,g;- the apprehension, prosecutian
or conviction of any person for that offesice™. Indeed, whilst the fact of the
crime (if otherwise unknown to tire police) will assist in its detection, the
information-that an-undercover agent participated in that crime in the public
intafist is-not likely 0 lead to that person’s prosecution of eonvietion. The

vetry centrary is true,

b. there is “yeusonable-extuse™ for non-diselosuré. The-condiict nvolves agents
reporting .covertly on individuals and organisations which pose @ threat to

national security. Their work ‘is [l vitatty important |

B “pelevent oﬁ@mees“ are defined identically'in the CL(NDA 1967 ‘as in the CLA 1967,
save: tliat the reference to 333 Magistrates Courts Act 1980 is to Article 46(4) of the
Magistrates’ Coutty, (Northern Ireland)-Order 1981.
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90. Accordingly, thete-is no-ohligation ~ ander the laws of England and Wales, Northern
Ireland and Scotland — on the Secuiity’ Service to inform the palice or the prosecuting
authorities of “authorised” criminal conduct by agents,

91. Asto atherssues raised in:§130, RASG: -

a. The assertion in §130(f) that the Security Sefvice is circumveriting s.71 of the-

Serious Organised Crime and Police Aet 2005 is wrong: Firstly, the Security
Service-does not; and.could nigt; 6ffer immunity: Secondly, s:7t SOCPA does,

not empower “specified prosectitors™ to previde immunity in respect of future.

crimes: Rather, dts function’is limited te’ offeting an offender, who hag alréady
committed 4 crime, immunify in fetum for assistance. The prosecutorisl
authorities of conse had power at common law to grant this sort of post hoe

imiriunity in‘any event,

b As to §130(g), as pleaded to in §30-32 above, the Memoranda of
Understanding with the CP§, PPSNI and' thé Crown: Office and Procurator

c. As to §I30(h), the Respondents do- not ‘say. thgt the oversight of the
Commisgjoner’ coristitutes- a prosecutorial decision: "The Respondents do not
know whether the Claiimants pesitively assert, or deny, that there is a legal
obligation on the Commiissionsr to inform the. folice ot prosecufor of crimes
covered by these “guitiorisations™, For. example, the Respondents.do; nat:know

% There may of course be different professional and policy obligations which apply t

civil servants Who becorne aware. of erimes. in other contexts: Seg, inthis regard, the reference

16 “Information about s aspécted-crimes™ in Directory of Civil Servicé Guidaniéé Violurne 1
Guidance Summaries 33,

34

43



whether the Clainiants assert'that the Commiissioner commits an offence under
5.5 CL(NI)A 1967 or 5.5 CLA 1967 in not.doing'so.

d. As to §130¢), R v Incedal [2016] 1 WLR 1767; §61, is not relevant. It
«conicerns' the DPP havirig decided te proceed with a--prosecution, in
circumstarices in which a court has rejected national seeuitity concerns and-has
held that certain informnation or evidence be heard in public. In such a case, the:
Security Service:is obliged to : provide the evidence required te -the DPP. The
Security ‘Service ‘must abide by the decision of the DPP to contine the
prosecution, even if'it disagrees with. it. Those circumstanges- are entirely.
utilike those in the present case. Thete isno suggestioniin the preserit case that,
‘wieré thie. DPP to requité information about s erimé that has beéh “authorised”,
the Security Service would refuse to provide it.

No interference with the criniinal justice systems. of Northein Ireland and Scotlsnd
92. The: Sgéurity Service: does not jinderstind ‘what preeise elemeits. of its policy and
conduct is-said fo interfere with the-criminal justice systems of Scofland and Northisr
Ireland.

93, Asto Seotland:

8. ‘§§63-66 -are admiffed, save that the Respendents empliasise that the Lord
Advocate’s. functions lorig predate devolution. Avcordingly; the.reference to
the Scotland Act 1998, and also to “the statutory roles of thé varloys.
prosecutors inthe UK (§130(e)); is perhaps inapt.

‘b As to §131(a),. it is accepted that the: Secufity- Serviee may authorise: agent
participation it crime in Scotland witheut nofifying the Lord Advocate or the
Polite Service of Scotland. It is 16t uiiderstood Wy this policy is said to
impact particularly on the censtitutional setflement in"Scotland more than {on:
the Claimants’ case) it does in England and Wales.
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94, As to'Notthern Ireland, it is uiclear in what ways “the important differénces in
crimingl law and procedure in Northern Trelapd” (§131(0)) aré said to-be relevarit.
The Respondents address 5.3 CLINDA 1967 above. To; the extent that, by “sound
historical and constitutional reasans”, the Claimants refér to the conflict in Notthern
Ireland, to the Respendents® kinowledge the principal cavise of 5.5 in Netthern Tréland
(e in: England and 'Wales) was the abolifion of the distinction between felonies and.

‘misdemeanours.
GROUNDS 5, 6. AND 7: breaclies of the.Convention:

& Ground 5 alleges procgdural breaches. ofAtticle 5(3) and Article: 5(4) ECHR
(§132) These provisions require that any pérson arrested for an offence must
be brought promptly before a jirdge and that #ny petson detained musé lave
aceess te, judicial protection to- challenge-the: lawfulness of his detention. The
Clairaants sdy that “any. secrer deprivation of liberty.éffected By the Agenicies
is necessarily incommunisado. delention without access to courts” (§132(a)).
They further say that “Secret review: by the IS or IP Commissianer of an
individial’s detention does ot provide the judicil oversight' required by
Article 5 (§132(e)).

b. Ground 6 alleges that “the supervisionBy the IS or IP. Commissipner inder the
Third Direction {or under any “non-statulery direction” made hefore. 28
November 2014). of any atthorisation that periits. of énvisages a breach of
Arficle 2, 3 or 5 of the Gonvenvion does niot satisfy the positive investigative
duty imposed by Articles 3, 3.and/or 3 of the Convention™ (§1 5(f) and §133).

c.. Ground 7 alleges that “auy purported ‘authorisation’ :of condiict in breach of
Arficles 2,3, 5 and 6 of the Converition would be: unlawfil and in breach of
the Respondents " negative and preventive obligatioris-ivider the Convention. It
is -not within the. Security .'S;e‘r‘-‘v_'{_éé’ts: gift-to purpoit to give ‘authority’ for
violations of such: rights. Further, any policy that seeks-o do. so is itself
unlawfill > (§15(g))
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96. Thie Respondeits -address these Giounds together- siricé they. have significant

‘commonality..
97.Firstly, the Respondents accept the following:

& The Sectuity. Service is not ablé to-“authorise™ activity which would coiistitute
4 breach: by it of Artficles 2,3, 5 or-6 of fhe Convention {nor indeed of any
other Articles ofithe Convention).

b, Ovetsight by the’ Commissiorier” would not .discharge any obligation for 4
officer-authorised by law'te exercise judicial power (as per Article 5(3)) nor
would it constitite the taking 6f procsediigs by 4'peison in order to have the
lawfilness of his detention decided speedily by 4 court (as.per Article:5(4)).

¢ Oversight by the Commissioner would not dischiarge dny investigative.
obligations whitch arise under Articles 2, 3 and 5 .of the Convention.

98. The key question therefore'is Whether, despite. not purporting 6 do 9, the Security
Service does‘breach Convention rights in this way.

99. Secondly, the Security Service has provided. :the. Tribunal with all availdble

information about crimes “avithorised” since ‘2000. The Respondents propese that

Céunsel t6 the Tribunal infght wish'to select a’small muriber.of the PiC forms for the-

Tribunal’s détailed, considerafion. More developed submissions.could then be lodged
‘it CLOSED in respect of those particular BiCs. ft-will lso allow for the case:specific
cotniplexities for each individual instance-of “aufhorisation” to be corsideted, whioh
‘the:Respendents anticipate will be more yseful than reasoning by reference to abstract
hypothetical scenarios.

100. Thirdly, the Respondénts emphasise that thiére 4ré novel questions -of law

‘which arise- tn-this context. In particular, such questions arise in respect of (i) the:

fesponsibility of the State and, (i) the propér charactérisation of thie tonduct.
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-whale poing of the agent invelvement is to avoid lass of life and limb. ||| KGN

()  Therésponsibility of the State
There is a world-of difference hetween the present case and conventianal cases
which involve State conduct. The: present case cofieerns a context in which.there are
serious wrongdoefs, in particular teriorists, who may contemplate-a range of eonduct
which includes loss of lifé and Timb, The State; in- tasking CHIS in rélation to that
coridict, is not the instigator of that activity and cannot be treated a§ soméehow

responsible for. it,

N ¢ o b sz to hold the: State xesponsible | N

102. There is no ECTHR. case ‘which considers the issies raiged by the presént

challenge, A test:of “acquiescence” in-a breach, as is sometimes present in.the cases’®,

:is inapposite. Indetd, to the exient that “acguiésceme"’ is linked to Creating: “the

appenrance-of official approval for the attackers’ actians™ (§132, Burlyq v Ukiciné),
thevery opposite-is:trye in this.case. Were anyone.to know. ahout the involvement of

thie CHIS, it ‘would: not :give the' appeararice that-the State. approved the terrorist

condugt, Rather the iltimate and fimdamental objective is to preverit and disript such

-threats.: The test formulated in Refra Blume. v-Spain (App No. 37680/97) may be miore

apposite, nanely a test of decisive oausal link. In that case, the BECtHR: said “% is

,t]zergﬂzre necessary to consider .the part played by the Capalan guthoritles in the

deprivation of liberty complained-of by the.applicants and to determine. its axtent. In
other words, it must beg dscértained whether, as .the agplzcams maintained, the

contribytion of the Catalan police had been so. decisive
of Tiberty-would not have: occurred® (§32, empliasis added}. Fhe ECtHR cosiclieded

that *...the national auitherities’ at ol times degitiésced i the applicants™ loss of

liberty. While' it is tiue. that it was fhe- applicants' families and: the Pro Jyventud.

E.g. Burlya v Ukraine (App. No. 3289/10, judgment 6 February 2019, §119)
38
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assaciation tHat bore the direct and intmédiate vesporisibility for the supéivision of the
-appl:canrs diiring their 1en days’ lpss af lzbeaty, i s equalb: trye that - z{g{g out -the

‘taken Q!ac A (§35 emphasns added) Such 3 test’ would xiean that the Security Senuce
would be Held responsible foi coriduet: which it had instigatéd and decisively caused,
But in. any event, it is ¢ritical to tecognise the tpusuel nature of the fimited State
coitiol v theaetivity with which its agents iy becotne Jitiked: (and ven thiot ik
may: be peripheral).

(i)  The chiardcterisation of fhie conduit
103. Again, the confext-of the activity will be of cenfral fmpottance. For sxample,

it respebtof Article 3, it is‘of course well-establishied that ill-treatraent for which the:
State is responsible must aitain a minimum level of severity if if isto fall within.the:

seope of Article’3. When assessing whether that level has beerireached:

a. as the-ECHR held in Soering v United Kingdom (1989) 11 EHRR 439, it is
%in. the netire of Yhirigs, reldtive; it depends on Gl thé ciréimstances of the
ease, .Such ds the nature and coniext of the treaiment or punishment, the
manvei-and method of its execiition; its duration, ifs physical or menital effects
dnid, i sotie instances; the Séx, age and state of health of the victim.” (§100)

b. asthe Grand Charnber held in Bogyid-v Belgium (App No:23380/09): “Further
Jadtors includy the purpose for which the ill-tréatment was inflicted, logether
with the intention orwotivation behind'it (compare, inter alin, Aksoy v Turkey,
18 Décember 1996, $64, Reports 1996-VI; Egmez v Ciprus; no. 30873/96,

§78, ECHR 2000-XU; and Krastanov v Bulgaria, ne.50222/99, §53, 30

Septemiber 2004; -see alse; among other authorities; Gafgen, $88, and El-
Masti, $196, ...) although the dbsendé of an interttion to hupiilidte or debdsé
the victim cannot conclusively rile out g finding of a viblafion of Article: 3
(see, among other authorities,.V v.:the United Kingdon [GCJ no.24888/94;

¥ 86 too must context. be relevant to, for examplé, the making of a threat to life from
one member of a-terrorist cell to another, and fo the definition of what constitytes a
deprivation.of liberty (see the kettling case of Austin v UK (App No:39692/09; § §858-59)).
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$71, ECHR 19999-IX, and Svincrenko: and Syadney, .., §114). Regard must
-also: be had 6 the.context in which: the.ill-reatinerit was inflicted, ‘suéh as.dn
atmosphere of Feightened tension -and emotions: (compare, Jor example,
Selmouni, §104, and. Eginex; $78,...; see diso, among other duthorities,
Gafgen,..., $88).

c. By wiy of exarnple:
fi.. In Bouyid, the assault by police officers was in breach of Article 3
since it “did ot correspond 1o vecourse ta physical force that had been
mgde strictly hecessary by [thé applicanis ] condycr™ (§111);

iii. In¥ainwright v-United Kingdom App No. 12350/04, (2007) 44 EXIRR
40, flie Court held that a strip. or intimate body- search “Carried puir i
an appropriate mopner with:due J:es.speeif Jor human digrity and-for o
Iégitf}ﬂarepﬂnposé?’ may be eampaﬁﬁle'wiﬂl.ﬁlﬁ:ele 3(§42).

iv. In Heraf v Frange 65436/01, 40 EHRR 44 (§48), the Coiiit noted that
“handcuffing does.not narmally. give rise to an-jssue under Article 3'of
the Convention vihere the measure has' been imposed in connection
with a lawful detention-and does nof entail the use of force, or piblic
exposire, xceeding what is réasonably considered necéssary®,

104. Accordingly, although of epurse the. Respondents agree with the elementary
proposition. that & breach of Article 3 -cannot be justified (8135(d): RASG); the:
assessment of whether conduct bréaches Adticle 3 in the first -place: ‘includés,
consideration of context, purpose and necessity. Thus, activity which carrigs with if an
implicit threat of violence, which miight coustifute the infliction of degrading
treatment ‘if. condueted by a police officer towards 4 person in custody for- ilie
purposes of intimidatipti, might constitute nothing of the sort in the context of CHIS,

105.  Fourthly, asto the:alleged breach of Atticle 6, in §135(d); the Clairiants allege:
that there will be a bretich of Aticle 6; o the.extent that there is-a-risk-of an unfair
trial. They rely, in particular, on Texeira de. Castro. v Portugal (1999):28 BHRR 101.
dnd:R vLooseley [2001] 1 WLR2060.
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106, ‘The Respondents agree that Texeira-de Castro and.Lodseley ate’the.two rrost
important authorities in respect -of entcapmient and a consequential unfair trial.
However:

8. The “authorisation” of agent pariicipation in crimipality dees. not, in ifself;
give tise to arisk of an unfair trial,

b. Whether there: is such a risk: depends on other events and other decisions, not
Jeast '(i)-:whether'ianyone.'el'sa"'cﬁmﬁts’ acrime, (i) what the cireumstances of
that crimé were (in particular whethet and hdw the agent contributed to that
arime occurring), -(ii) whether there will be any prosecution; and (iv) the
decision of thie Crown Couit judge (or other judge) presiding over-any trial.

c. In particular, once a; praseeution. is underway the full rigowrs of disclosute
would apply, €s per: the Criminal Procedures and. Tnvestigations. Act .1996-ih
England and Wales and Northern Ireland and the Crimindl Justicz and
Licensing (Scotland) Act 2010 in Scotldnd.

d, Fugther, dny risk of unfaimess can ultimately e prevented by thie Crowi

Court (or other) Judge staying the proceedings: (as per Looselgy).

L See further the Memoranda of Understanding with the. various prosecuting authorities.
a1
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107.. Accprdingly, in -the Respondefits® submission, ‘tli¢ -Guidelines and the
“autharisations” do:not risk bréaching Article &.

REMEDY.
108. The Claimants seek declaratory relief, fogether with -an-order quashing ‘the
-Guidelines and. an infunction testraining Farther eonduit.

109, Given the critical. nature of the work performed by CHIS, -on which the
security.of the, hation depends, the Réspondents 4sk that thie Tribunal -allows them
opportunity to-cure any defects, If the relevant:activity were to Goine to-an immediate.
end, this would not.only cause significanit damage 16 ‘the. flow of intelligence, i

T W W ™l A o =
_T-hese are legifimate considerations when considéring relief,
In R (National Coimicil for Civil Liberties) v Secietary of State for the Home
Department [2018] 3 W.L.R. 1435, the Home Secretary conceded #hat Part 4 of the
Investigatory Powers Act-2016 was inconsistént -with EU law iri two respeots (§9).
The Claimants sought an “order of ‘disapplication” in consequence (§10). The
Divisional-Court (Singh LT and Holgate J) declined to make such an ordér “with the
resultant chaos doid damage to thé public intérest which thir would undoubtediy
ceise. in this eountry™ (§46). “...[W]e are nat nrepared Lo contemplate the grant of
any rewedy which would have the effect, whether expressly:ar implicitly, of cousing
ahaos and vltich would damiige tie public interest, ” (§92). Insteud, the Cotirt granted
declaratory relief, andallowegl Parliamegt a reasonable time ‘to amend the .]qgislati'on
‘accordingly. In the: present case, ‘should the Claimants sucteed, ‘the Respondeits
simildtly ask theit the Tribimal lixit itself to. declaratory relisf, with a reasonable tithe
for the relevant unlawfulness to-be cured.

SIR'JAMES EADIE QC
DAVID PERRY Q€
VICTORIA WAKEFIELD QC
7MAY 2019
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